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3IISCELLANE0US  BILLS 


THURSDAY,  SEPTEMBER  29,  1966 

U.S.  Sexate, 

Committee  on  Armed  Services, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  10:30  a.m.,  room  212,  Old 
Senate  Office  Building,  Senator  Richard  B.  Russell  (chairman) 
presiding. 

Present:  Senators  Russell  of  Georgia,  Symington,  Cannon,  Young 
of  Ohio,  Inouye,  Byrd  of  Virginia,  Saltonstall,  and  Smith. 

Also  present:  William  H.  Darden,  chief  of  staff;  T.  Edward  Braswell 
and  Gordon  A.  Nease,  professional  staff  members;  Charles  B.  Kirbow, 
chief  clerk;  and  Herbert  S.  Atkinson,  assistant  chief  clerk. 

Chairman  Russell.  The  first  bill  on  the  committee  agenda  this 
morning  is  S.  3834,  which  was  introduced  by  Senators  Allott  and 
Dominick,  to  authorize  price  adjustments  on  certain  Defense  milk 
contracts. 

(The  bill  referred  to  follows:) , 

S.  3834 

[S.  3834,  89th  Cong.,  2d  sess.] 

A  BILL  To  amend  chapter  141  of  title  10,  United  States  Code,  to  provide  for  price  adjustments  in  contracts 
for  the  procurement  of  rnilk  by  the  Department  of  Defense 

Be  a  enacted  by  the  Senate  and  House  of  Representatives  of  thi  United  States  of 
America  in  Congress  assembled,  That  chapter  141  of  title  10,  United  States  Code, 
is  amended — ■ 

(1)  by  inserting  at  the  end  thereof  the  following  new  section: 

“§  2390.  Contracts  for  the  procurement  of  milk;  price  adjustment 

“(a)  Under  regulations  prescribed  by  the  Secretary  of  Defense  a  contract  of 
the  Department  of  Defense  for  the  procurment  of  milk  where  the  period,  of 
performance  exceeds  ninety  days  shall  include  a  provision  for  an  equitable  price 
adjustment  for  increased  or  decreased  prices  paid  by  a  contractor  for  such  milk 
as  a  result  of  increases  or  decreases  in  the  produtser  price  of  fluid  milk  for  beverage 
purposes  ordered  by  the  Secretary  of  Agriculture  after  the  date  of  bid  opening 
in  a  formally  advertised  procurment  or  the  date  of  the  contract  in  a  negotiated 
procurement. 

“(b)  Under  regulations  prescribed  by  the  Secrctar}’-  of  Defense,  any  contract 
for  the  procurement  of  milk  which  was  being  performed  on  or  after  March  1, 
196G,  may  be  amended  to  provide  an  equitable  price  adjustment  for  increased 
prices  paid  by  a  contractor  for  such  milk  as  a  result  of  increases  in  the’  producer 
prices  of  fluid  milk  for  beverage  purpose.s  ordered  by  the  Secretarj'.  of  Agriculture 
on  or  after  March  1,  1966.  A  price  adjustment  shall  not  be  made  unless  it  has 
been  determined  by  the  Department  that — 

“(1)  such  amount  was  not  included  in  the  contract  pricfe; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  providing  for  an 
adjustment  in  price;  and  ,  .  ,  , 

“(3)  the  contractor  will  suffer  a  loss  under  the  contract  becavise  of  such 
increases  in  producer  prices.”  , 

(2)  by  inserting  the  following  new  item  in  the  analysis  thereof: 

“2390.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 
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Chairman  Kussell.  Members  of  the  committee  will  probably 
recall  that  the  Defense  appropriations  biU  this  year  contained  a 
Senate  amendment  that  was  intended  to  provide  this  rehef. 

However,  certain  milk  marketing  orders  of  the  Secretary  of  Agri¬ 
culture  have  required  milk  suppliers  to  the  Department  of  Defense 
to  pay  higher  prices  than  those  in  effect  at  the  time  the  contracts 
were  entered  into.  Without  express  legislative  authority,  the  De¬ 
partment  of  Defense  cannot  afford  any  relief  to  these  contractors. 

The  witness  on  the  biU  is  Mr.  Dale  R.  Babione,  Deputy  Executive 
Director  for  Procurement  and  Production,  Defense  Supply  Agency. 

WiU  you  please  have  a  seat  at  the  table,  Mr.  Babione. 

STATEMENT  OF  DALE  R.  BABIONE,  DEPUTY  EXECUTIVE  DIREC¬ 
TOR  FOR  PROCUREMENT  AND  PRODUCTION,  DEFENSE  SUPPLY 

AGENCY;  ACCOMPANIED  BY  JULIAN  F.  ROSS,  SMALL  BUSINESS 

ADVISER  AND  ALBERT  RABY,  JR.,  ASSISTANT  COUNSEL,  DE¬ 
FENSE  SUPPLY  AGENCY 

Mr.  Babione.  Mr.  Chairman  and  members  of  the  committee,  I  am 
Dale  R.  Babione,  Deputy  Executive  Director,  Procurement  and  Pro¬ 
duction,  Defense  Supply  Agency.  I  am  accompanied  by  Mr.  Juhan 
F.  Ross,  on  my  right.  Defense  Supply  Agency  small  business  adviser 
and  Mr.  Albert  Raby,  Jr.,  assistant  counsel.  Defense  Supply  Agency, 
on  my  left. 

We  are  pleased  to  have  the  opportunity  to  present  to  you  the 
Department  of  Defense  views  on  S.  3834,  89th  Congress,  a  bill  to 
amend  chapter  141  of  title  10,  United  States  Code,  to  provide  for 
price  adjustments  in  contracts  for  the  procurement  of  milk  by  the 
Department  of  Defense. 

The  purpose  of  the  biU  is  to  require  the  inclusion  in  future  Depart¬ 
ment  of  Defense  contracts  for  the  procurement  of  milk  of  a  provision 
for  equitable  price  adjustments  for  increased  or  decreased  prices  paid 
by  a  contractor  for  such  milk  as  a  result  of  increases  or  decreases 
ordered  by  the  Secretary  of  Agriculture  in  the  producer  prices  of 
fluid  milk  for  beverage  purposes. 

The  bill  would  also  provide  relief  for  contractors,  performing  con¬ 
tracts  for  milk  on  or  after  March  1,  1966,  who  have  suffered  losses  be¬ 
cause  of  increases  in  producer  prices  for  fluid  milk  for  beverage  puri 
poses  ordered  by  the  Secretary  of  Agriculture  on  or  after  March  1, 
1966,  where  the  contracts  contain  no  provision  for  such  price  adjust¬ 
ment. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  pro¬ 
posed  legislation.  Under  Federal  mUk  marketing  orders  in  effect  in 
parts  of  35  States  and  the  District  of  Columbia  the  minimum  price 
which  the  handler  (the  dairy)  is  required  to  pay  the  producer  (the 
farmer)  for  fluid  milk  for  beverage  purposes  is  regulated  by  the 
Secretary  of  Agriculture.  In  March  1966,  and  again  in  June  1966,  the 
Secretary  of  Agriculture  increased  these  mmimum  prices.  Handlers 
subject  to  the  orders,  the  holding  long-term  contracts  with  the 
Department  of  Defense  on  the  effective  date  of  the  orders,  w^ere  re¬ 
quired  to  pay  these  increased  jirices  to  producers  but  could  not  obtain 
a  corresponding  increase  in  their  flxed  price  Defense  contracts.  In  the 
absence  of  legislation  the  Department  of  Defense  is  imable  to  afford 
these  contractors  any  relief. 


MISCELLANEOUS  BILLS 


3 


Milk  prices  have  been  rising  this  past  year  even  in  those  market 
areas  which  are  not  regulated  by  Federal  milk  marketing  orders. 
Under  subsection  (a)  of  the  proposed  section,  however,  only  dairies 
regulated  by  Federal  milk  marketing  orders  would  be  covered.  Other 
dairies  could  also  suffer  losses  j  ust  as  severe  because  of  actions  of  the 
Secretary  of  Agriculture,  such  as  an  increase  in  the  support  price  for 
manufacturing  milk  or  because  of  the  impact  on  the  market  price  for 
milk  of  amendments  or  suspensions  of  Federal  milk  marketing  orders 

The  Department  of  Defense  was,  prior  to  the  introduction  of 
S.  3834  already  in  the  process  of  exploring  several  methods  for  achiev¬ 
ing  the  objectives  of  the  legislation.  Among  the  methods  being 
considered  are  use  of  an  escalation  provision,  shorter  term  contracts, 
and  provisions  for  adjustment  prices  on  contract  extensions. 

It  might  appear  that  escalation  is  an  obvious  method  for  accom¬ 
plishing  the  objective.  However,  it  is  not  only  cumbersome  to 
administer,  but  difficult  to  apply  equitably  to  all  contractors.  Pro¬ 
curement  of  milk  is  made  by  formal  advertising  with  award  made  to 
the  low  competitive  bidder.  Hence,  an  escalation  clause  would 
pose  problems  to  which  we  do  not  at  this  point  have  ready  answers. 
For  example,  there  would  be  problems  in  evaluating  bids  between 
handlers  in  regulated  areas  and  handlers  in  nonregulated  areas  and 
in  assessing  the  impact  of  the  marketing  order  on  a  particular  contract 
without  knowledge  of  the  cost  basis  for  the  handler’s  bid. 

These  problems  are  compounded  by  the  fact  that  the  price  of 
fluid  milk  is  regulated  by  over  70  different  Federal  milk  marketing 
orders  and  numerous  State  and  local  controls.  Furthermore,  enact¬ 
ment  of  provisions  requiring  the  inclusion  of  escalation  clauses  in 
milk  contracts  would  establish  an  undesirable  precedent  which  would 
tend  to  undermine  the  benefits  of  competitive  fixed  price  contracting. 
Producers  and  suppliers  of  many  other  commodities  susceptible  to 
cost  change  could  be  expected  to  seek  similar  legislation. 

Accordingly,  it  is  recommended  that  subsection  (a)  of  the  proposed 
section  be  deleted  with  the  understanding  that  the  Department  of 
Defense  will  develop  procedures  in  connection  with  the  procurement 
of  milk  within  existing  administrative  authority  to  avoid  situations 
comparable  to  that  which  occurred  as  a  consequence  of  the  recent 
actions  by  the  Department  of  Agriculture. 

Subsection  (b)  of  the  proposed  new  section  would  provide  relief 
for  those  Defense  contractors  required  to  pay  higher  prices  to  milk 
producers  because  of  increases  in  producer  prices  of  fluid  milk  for 
beverage  pmposes  ordered  by  the  Secretary  of  Agriculture.  In 
areas  not  covered  by  Federal  milk  marketing  orders  this  increase 
in  the  manufacturing  milk  price  could  have  had  an  effect  on  the 

Erice  paid  by  Defense  contractors  to  producers  for  fluid  milk  for 
everage  purposes  because  of  its  impact  on  the  general  market  price 
for  milk.  In  order  to  provide  equitable  treatment  for  aU  Defense 
contractors  adversely  affected  by  orders  of  the  Secretary  of  Agri¬ 
culture  in  increasing  the  price  of  milk,  it  would  be  necessary  to  revise 
subsection  (b)  of  the  bill  to  provide  for  price  adjustments  on  the  basis 
of  actions  of  the  Secretary  of  Agricultme  increasing  the  price  of  milk 
without  limiting  such  action  to  increases  in  producer  prices  for  fluid 
milk  for  beverage  purposes.  Regulations  would  provide  that  contrac¬ 
tors  seeking  rehef  under  such  a  provision  would  be  required  to  show 
how  these  actions  of  the  Secretary  of  Agriculture  affected  the  price 
they  were  required  to  pay. 
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\ye  have  submitted  for  your  consideration  a  draft  of  a  bill  incor¬ 
porating  the  changes  I  have  suggested.  In  addition,  the  revised 
draft  includes  a  clarification  in  subsection  (b)(3),  line  22,  page  2 
of  the  bill.  The  revised  language  makes  clear  that  an  adjustment 
in  the  contract  price  is  not  authorized  for  loss  of  anticipated  profits. 
Also  the  section  should  be  numbered  2389  instead  of  2390  since  the 
last  section  in  chapter  141,  title  10  is  now  numbered  2388. 

The  cost  to  the  Department  of  Defense  of  the  price  adjustments 
authorized  by  the  bill  cannot  be  ascertained  at  this  time. 

I  will  be  happy  to  respond  to  any  questions  the  committee  may 
have. 

Chairman  Russell.  The  bill  that  you  suggested  is  retroactive  only 
to  March  1  of  this  year? 

Mr.  Babione.  That  is  correct. 

Chairman  Russell.  I  suppose  your  difficulty  in  getting  the  cost 
estimate  derives  from  the  fact  that  thei’e  are  so  many  different  in¬ 
creases  in  so  many  different  areas,  milk  sheds? 

Adr.  Babione.  Yes,  Adr.  Chairman.  Also  we  have  to  determine 
the  validity  of  how  they  were  adversely  affected,  and  so  on. 

ChauTnan  Russell.  Down  in  the  country  from  whence  I  came, 
when  a  man  signed  a  contract  and  the  prices  changed  on  him,  he  was 
just  unlucky,  but  our  great  and  good  Government  has  contracts  for 
the  manufactirre  of  ships,  tanks,  and  planes,  so  I  don’t  know  why  Ave 
shouldn’t  do  it  for  the  producers  of  milk.  Senator  Saltonstall. 

Senator  Saltonstall.  Adr.  Chairman,  after  that  remark,  which 
seems  to  indicate  that  you  belieA'e  in  the  bill - 

Chairman  Russell.  No,  I  didn’t  intend  to  create  that  impression, 
to  try  to  influence  any  other  members  in  their  vote. 

Senator  Saltonstall.  Adr.  Chairman,  I  Avould  like  to  ask  seA^eral 
questions  here.  I  knoAv  that  the  Senators  from  Colorado  are  very 
much  interested  in  this  subject.  A  letter  was  addressed  from  the 
General  Counsel  of  the  Department  of  Defense  dated  September  28, 
and  that  includes  at  the  end  a  copy  of  a  bill  on  this  subject. 

(A  copy  of  the  letter  referred  to  folloAvs:) 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  September  28,  1966. 

Hon.  Richard  B.  Russell, 

Chairman,  Committee  on  Armed  Services, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  reply  to  your  request  for  the  views  of  the 
Department  of  Defense  on  vS.  3834,  89th  Congress,  a  bill  “To  amend  chapter  141 
of  title  10,  United  States  Code,  to  provide  for  price  adjustments  in  contracts  for 
the  procurement  of  milk  by  the  Department  of  Defense.’.' 

The  purpose  of  the  bill  is  to  require  the  inclusion  in  future  Department  of 
Defense  contracts  for  the  procurement  of  milk  of  a  provision  for  equitable  price 
adjustments  for  increased  or  decreased  prices  paid  by  a  contractor  for  such  milk 
as  a  result  of  increases  or  decreases  ordered  by  the  Secretary  of  Agriculture  in  the 
producer  prices  of  fluid  milk  for  beverage  purposes.  The  bill  would  also  provide 
relief  for  contractors  performing  contracts  for  milk  on  or  after  1  March  1966  who 
have  suffered  losses  because  of  increases  in  producer  prices  for  fluid  milk  for 
beverage  purposes  ordered  by  the  Secretary  of  Agriculture  on  or  after  1  March 
1966  where  the  contracts  contain  no  provision  for  such  price  adjustment. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  proposed  legisla¬ 
tion,  Under  Federal  Alilk  Marketing  Orders  in  effect  in  parts  of  35  states  and  the 
District  of  Columbia  the  minimum  price  which  the  handler  (the  dairy)  is  required 
to  pay  the  producer  (the  farmer)  for  fluid  milk  for  beverage  purposes  is  regulated 
by  the  Secretary  of  Agriculture.  In  March  1966  and  again  in  June  1966  the 
Secretary  of  Agriculture  increased  these  minimum  prices.  Handlers  subject  to 
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the  orders  and  holding  long  term  contracts  with  the  Department  of  Defense  on 
the  effective  date  of  the  orders  were  required  to  pay  these  increased  prices  to 
producers  but  could  not  obtain  a  corresponding  increase  in  their  fixed  price 
Defense  contracts.  In  the  absence  of  legislation  the  Department  of  Defense  is 
unable  to  afford  these  contractors  any  relief. 

Milk  prices  have  been  rising  this  past  year  even  in  those  market  areas  which  are 
not  regulated  by  Fedend  Milk  ^Marketing  Orders.  Under  Subsection  (a),  how¬ 
ever,  only  dairies  regulated  by  Federal  Milk  Marketing  Orders  would  be  covered. 
Other  dairies  could  also  suffer  loses  j\ist  as  severe  because  of  actions  of  the  Secre¬ 
tary  of  Agriculture  such  as  an  increase  in  the  support  price  for  manufacturing  milk 
or  becaxise  of  the  impact  on  the  market  price  for  milk  of  amendments  or  suspension 
of  Federal  Alilk  jMarketing  Orders. 

The  Department  of  Defense  was,  prior  to  the  introduction  of  S.  3834,  already  in 
the  process  of  exploring  several  methods  for  achieving  the  objectives  of  the 
legislation.  Among  the  methods  being  considered  are  use  of  an  escalation  pro¬ 
vision,  shorter  term  contracts,  and  provisions  for  adjusting  prices  on  contract 
extensions.  It  might  appear  that  escalation  is  an  obvious  method  for  accomplish¬ 
ing  the  objective.  However,  it  is  not  only  cumbersome  ot  administer,  but  difficult 
to  apply  equitably  to  all  contractors.  Procurement  of  milk  is  made  by  formal 
advertising  with  award  made  to  the  low  competitive  bidder.  Hence,  an  escala¬ 
tion  clause  woidd  pose  problems  to  which  we  do  not  at  this  point  have  ready 
answers.  For  example,  there  woidd  be  problems  in  evaluating  bids  between 
handlers  in  regulated  areas  and  handlers  in  non-regidated  areas  and  in  assessing 
the  impact  of  the  marketing  order  on  a  particular  contract  without  knowledge  of 
the  cost  basis  for  the  handler’s  bid.  These  problems  are  compounded  by  the  fact 
that  the  price  of  fluid  milk  is  regidated  by  over  70  different  Federal  Milk  Marketing 
Orders  and  numerous  state  and  local  controls.  Furthermore,  enactment  of 
provisions  requiring  the  inclusion  of  escalation  clauses  in  milk  contracts  would 
establish  an  undesirable  precedent  which  would  tend  to  undermine  the  benefits  of 
competitive  fixed  price  contracting.  Procedures  and  suppliers  of  many  other 
commodities  susceptible  to  cost  changes  could  be  expected  to  seek  similar  legisla¬ 
tion.  Accordingly,  it  is  recommended  that  Subsection  (a)  of  the  proposed  section 
be  deleted  with  the  understanding  that  the  Department  of  Defense  will  develop 
procedures  in  connection  with  the  procurement  of  milk  within  existing  administra¬ 
tive  authority  to  avoid  situations  comparable  to  that  which  occurred  as  a  con¬ 
sequence  of  the  recent  actions  by  the  Department  of  Agriculture. 

Subsection  (b)  of  the  proposed  new  section  would  provide  relief  for  those 
Defense  contractors  required  to  pay  higher  prices  to  milk  producers  because  of 
increases  in  producer  prices  of  fluid  milk  for  beverage  purposes  ordered  by  the 
Secretary  of  Agriculture.  However,  the  bill  would  not  provide  I'elief  for  those 
contractors  required  to  pay  higher  prices  to  producers  because  of  increases  in  the 
price  of  manufacturing  milk  ordered  by  the  Secretary  of  Agriculture.  In  areas 
not  covered  by  Federal  Milk  Marketing  Orders  this  increase  in  the  manufacturing 
milk  price  could  have  had  an  effect  on  the  price  paid  by  Defense  contractors  to 
producers  for  fluid  milk  for  beverage  purposes  because  of  its  impact  on  the  general 
market  price  for  milk.  In  order  to  provide  equitable  treatment  for  all  Defense 
contractors  adverseli’-  affected  by  orders  of  the  Secretary  of  Agriculture  in  increas¬ 
ing  the  price  of  milk,  it  would  be  necessary  to  revise  Subsection  (b)  of  the  bill  to 
provide  for  price  adjustments  on  the  basis  of  actions  of  the  Secretary  of  Agriculture 
increasing  the  price  of  milk  without  limiting  such  action  to  increases  in  producer 
prices  for  fluid  milk  for  beverage  purposes.  Regulations  would  provide  that  con¬ 
tractors  seeking  relief  under  such  a  pi’ovision  would  be  required  to  show  how  these 
actions  of  the  Secretary  of  Agriculture  affected  the  price  they  were  required  to 

pay- 

There  is  enclosed  for  your  consideration  a  draft  of  a  bill  incorporating  the 
changes  recommended  above.  In  addition,  a  clarifying  change  is  recommended 
in  Subsection  (b)(3),  line  22,  page  2  of  the  bill.  The  revised  language  in  the 
enclosed  draft  makes  clear  that  an  adjustment  in  the  contract  price  under  the  bill 
is  not  authorized  for  loss  of  anticipated  profits.  Also,  the  new  section  should  be 
numbered  2389  in.stead  of  2390  since  the  last  section  in  Chapter  141,  Title  10,  is 
now  numbered  2388. 

The  cost  to  the  Department  of  Defense  of  the  price  adjustments  authorized 
by  the  bill  cannot  be  ascertained  at  this  time. 

The  Bureau  of  the  Budget  advises  that  while  there  is  no  objection  to  the 
submission  of  this  report,  the  Bureau  is  seriously  concerned  about  the  enactment 
of  legislation  to  pay  for  losses  incurred  in  the  performance  of  a  fixed-price  govern¬ 
ment  contract.  In  general,  the  Bureau  of  the  Budget  thinks  the  reasons  cited 
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earlier  in  the  report  against  inclusion  of  escalation  clauses  in  future  contracts  are 
equally  valid  arguments  against  provision  of  relief  for  losses  sustained  under  past 
contracts.  In  particular,  it  appears  to  the  Bureau  that  long-term  suppliers  of 
milk  under  the  contracts  covered  by  the  bill  assumed  the  risk  of  rising  milk  prices 
during  the  contract  period;  signs  of  rising  prices  evidently  appeared  in  the  latter 
part  of  1965,  and  the  actions  of  the  Secretary  of  Agriculture  not  only  tended  to 
follow  rather  than  force  price  rise  but  also  were  only  one  element  in  the  extremely 
complex  play  of  market  forces  determining  the  price  of  milk.  To  grant  relief 
to  the  suppliers  covered  by  this  bill  could  easily  lead,  in  the  opinion  of  the  Bureau, 
to  demands  for  similar  relief  by  suppliers  of  mUk  to  other  Federal  and  to  non- 
Federal  consumers  as  weU  as  by  all  suppliers  of  commodities  and  services  who 
assert  their  losses  are  due  to  official  actions  of  the  Federal  Government. 

Sincerely  yours, 

Paul  C.  Warnke. 

A  BILL  To  amend  chapter  141  of  title  10,  United  States  Code,  to  provide  for  price  adjustments  in  contracts 
for  the  procurement  of  mUk  by  the  Department  of  Defense 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  chapter  141  of  title  10,  United  States  Code, 
is  amended — 

(1)  By  inserting  at  the  end  thereof  the  following  new  section; 

“§  2389.  Contracts  for  the  procurement  of  milk;  price  adjustment 

“Under  regulations  prescribed  by  the  Secretary  of  Defense,  any  contract  for  the 
procurement  of  fluid  milk  for  beverage  purposes  which  was  being  performed  on  or 
after  March  1,  1966,  may  be  amended  to  provide  a  price  adjustment  for  losses 
incurred  by  a  contractor  because  of  increased  prices  paid  to  the  producers  for 
such  milk  as  a  result  of  action  by  the  Secretary  of  Agriculture  on  or  after  March  1^ 
1966,  increasing  the  price  of  milk.  A  price  adjustment  shall  not  be  made  unless- 
it  has  been  determined  by  the  Department  that — 

“(1)  such  amount  is  not  included  in  the  contract  price; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  providing  for  an 
adjustment  in  price;  and 

“(3)  the  contractor  will  suffer  a  loss,  not  merely  a  diminution  of  antici¬ 
pated  profit,  under  the  contract  because  of  such  increases  in  producer 
prices.”;  and 

(2)  By  inserting  the  following  new  item  in  the  analysis  thereof : 

“2389.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 

Senator  Saltonstall.  It  is  my  understanding,  or  I  am  told,  that 
the  subcommittee  in  the  House  has  reported  out  the  Defense  Depart¬ 
ment  bill  as  it  is  written,  is  that  correct? 

Mr.  Babione.  That  is  our  understanding;  yes.  Senator. 

Senator  Saltonstall.  So  really,  if  the  Department  of  Defense 
approves  of  this  bUl,  and  if  the  House  passes  it,  then  what  you  would 
Uke  to  have  the  Senate  do  would  be  to  pass  the  same  biU,  and  that 
would  be  agreeable  to  the  Department  of  Defense. 

Mr.  Babione.  Yes,  sir. 

Senator  Saltonstall.  Now  there  are  several  things  that  I  would 
hke  to  ask  about.  You  say  here — 

A  price  adjustment  shall  not  be  made  unless  it  has  been  determined  by  the 
Department  that,  one,  such  amoimt  is  not  included  in  the  contract  price. 

Now,  just  what  do  you  mean  by  that? 

Mr.  Babione.  What  we  mean  by  that  is  that  the  amount  which  the 
contractor  initially  offered  the  Government  did  not  provide  a  sufficient 
amount  of  cost  to  pay  the  additional  cost  that  is  now  in  effect  as  a 
result  of  a  Federal  milk  marketing  order. 

Senator  Saltonstall.  Then  the  contract  wouldn’t  be  a  fixed  price 
contract,  would  it?  I  called  that  to  the  chairman’s  attention.  That 
word  “such  amount”  is  not  clear  to  me,  because  if  it  is  a  fixed  price 
contract  and  they  are  making  somewhat  of  a  profit,  then  this  bill 
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wouldn’t  apply,  necessarily,  even  if  the  cost  to  the  producer  had 
gone  up  and  the  contractor  had  to  pay  more. 

I  just  am  not  clear  what  you  mean  by  that  No.  1 — 

Price  adjustments  shall  not  be  made  unless  it  has  been  determined  by  the  De¬ 
partment  that,  one,  such  amount  is  not  included  in  the  contract  price. 

There  may  be  a  very  simple  explanation  to  that,  but  I  just  wondered 
what  it  was? 

Mr.  Babione.  Oiu*  intent  is  to  examine  after  the  fact  the  claim  of 
the  contractor  that  at  the  time  he  submitted  his  quotation  he  took 
into  effect  reasonable  forecast  of  what  would  be  the  producer 
prices - 

Senator  Saltonstall.  I  see  what  you  mean. 

Mr.  Babione.  As  regulated  by  the  Department  of  Agriculture,  and 
that  subsequent  to  that  time  action  was  taken  that  he  could  not  have 
forecast  and  that  adversely  affected  him  and  caused  him  to  suffer 
a  loss,  and  that  he  is  seeking  relief  in  that  amount. 

Senator  Saltonstall.  In  other  words,  that  the  amount  of  the 
increase  or  the  amount  of  the  increased  cost  to  the  contractor,  if  he 
knew  of  that  when  he  made  the  contract  and  still  made  a  fixed  con¬ 
tract,  then  this  No.  1  would  apply. 

Mr.  Babione.  That  is  right;  yes,  sir. 

Senator  Saltonstall.  Now  the  second  question  I  would  ask  is  on 
No.  3 — you  say — 

The  price  adjustments  shall  not  be  made  unless  it  has  been  determined  by  the 
Department  that  the  contractor  vdll  suffer  a  loss  not  merely  a  diminution  of 
anticipated  profit  under  the  contract  because  of  such  increases  in  producer  prices.” 

Isn’t  that  pretty  rough?  In  other  words,  not  only  will  the  con¬ 
tractor  have  no  profit,  but  he  has  actually  got  to  show  a  loss  before 
the  Department  will  change  that  contract.  That  seems  to  me  a 
little  rough. 

Mr.  Babione.  That  is  the  intent,  and  the  reason  that  we  recom¬ 
mend  that  is  because  that  has  been  the  consistent  policy  followed  by 
the  Department  of  Defense  in  granting  the  relief  under  other  ad¬ 
ministrative  remedies  available  to  the  Department.  The  position  of 
the  Department  of  Defense  has  been  that  we  are  not  in  a  position 
of  guaranteeing  profit  simply  because  you  deal  with  the  Department 
of  Defense,  and  that  when  cases  arise  where  we  feel  there  is  a  valid 
claim  for  rehef,  those  cases  have  been  adjudicated  on  the  basis  of  only 
restoring  losses. 

Senator  Saltonstall.  But  don’t  you  personally  think  that  that  is 
a  httle  tough?  I  make  a  contract  vith  you,  and  then,  if  I  may  say 
most  respectfully  to  my  chairman  and  the  gentleman  on  the  other 
side  of  the  aisle,  a  bureaucrat  in  the  department  of  government  in¬ 
creases  the  price  to  the  producer,  so  that  the  man  with  whom  I  make 
a  contract  now  not  only  has  no  profit,  but  he  has  got  to  show  a  loss 
before  another  department  buying  the  milk  wiU  allow  a  change  in 
price. 

Mr.  Babione.  I  think  it  is  a  matter  of  judgment.  Senator,  and  I 
think  that  reasonable  people  will  have  varying  opinions  on  this  point, 
but  that  is  the  pohcy  we  have  followed  in  the  past  in  granting  relief 
in  other  situations. 

Senator  Saltonstall.  Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Senator  Symington. 
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Senator  Symingtox.  Thank  you,  Mr.  Chairman.  Missouri  people 
are  interested  in  this.  I  refer  back  to  what  Senator  Saltonstall  said 
to  the  effect  that  price  adjustments  shall  not  be  made  unless  it  has 
been  determined  by  the  Department  that  such  amount  was  not  in¬ 
cluded  in  the  contract  price.  What  amount  are  you  talking;  about? 

Mr.  Babione.  The  amount  of  the  claimed  loss  resulting  from 
increases  in  producer  prices  required  by  the  milk  marketing  order. 

Senator  Symington.  How  could  the  amount  be  included  in  the 
contract  if  the  contract  was  made  before  the  decision  from  the  Depart¬ 
ment  of  Agriculture? 

Mr.  Babione.  He  could  have  been  paying  more  than  the  minimum 
required.  The  Federal  milk  marketing  orders  only  establish  a  mini¬ 
mum  price.  Suppose  the  minimum  price  established  was  $5  a  hundred¬ 
weight  and  he  already  was  figuring  $5.50  a  hundredweight.  IMaybe 
the  milk  marketing  order  did  not  even  adversely  affect  his  cost  because 
he  was  paying  more  than  the  minimum,  as  opposed  to  the  case  paying 
right  at  the  minimum. 

Senator  Symington.  Then  the  whole  situation  is  theoretical,  is  it 
not? 

Mr.  Babione.  I  believe  each  case  AYill  have  to  be  adjudicated  on 
the  information  and  circumstances  surrounding  that  particular 
contract. 

Senator  Symington.  I  don’t  want  to  labor  it,  but  I  just  don’t  see 
why  you  have  that  in.  If  the  amount  was  not  included  in  the  contract 
price,  why  is  there  any  problem?  If  it  is  included  in  the  contract 
price,  why  is  there  any  problem?  Let’s  skip  that  for  a  minute  and  go 
to  the  point  the  Senator  from  Massachusetts  made. 

Suppose  the  Government  has  a  contract  to  build  airplanes,  and 
agrees  to  take  aluminum  from  the  Government  stockpile  at  say  30 
cents  a  pound.  Certainly,  the  Government  wouldn’t  expect  the  con¬ 
tractor  to  absorb  a  higher  price  if  another  Government  agency  m- 
creased  the  price  of  the  aluminum  being  supplied  to  the  contractor 
to,  say,  40  cents  a  pound.  That  is  what  we  are  talking  about,  aren’t 
we? 

The  action  of  the  Secretary  of  Agriculture  was  an  executive  action 
which  automatically  increased  the  price,  action  by  another  Govern¬ 
ment  agency,  after  the  contractor  in  good  faith  has  made  a  contract 
with  a  second  Government  agency. 

If  you  make  a  contract  based  on  the  position  of  the  Department  of 
Agriculture,  and  then  the  Department  of  Agriculture  arbitrarily  in¬ 
creases  cost,  you  would  be  in  the  same  position  as  if  the  Office  of  Emer¬ 
gency  Planning  automatically  increased  the  cost  of  aluminum  they 
were  supplying  to  a  contractor  to  produce  airplanes;  isn’t  that  correct? 

Mr.  Babione.  It  would  be  a  similar  situation.  It  would  seem  so. 

Senator  Symington.  If  that  is  true,  masmuch  as  the  contractor 
himself  had  nothing  to  do  with  the  increase  in  price,  and  the  supplier 
to  the  contractor  had  nothing  to  do  with  the  increase  in  price,  and  the 
increase  is  the  result  of  a  Government  dnective  which  neither  of  the 
two  parties  incident  to  the  contract  had  anything  to  do  with  or  laiew 
about,  it  would  seem  only  logical  and  fair  that  those  facts  should  be 
recognized  in  the  contract;  isn’t  that  correct? 

Mr.  Babione.  Yes,  sir. 

Senator  Symington.  Thank  you,  Mr.  Chan-man. 

Chairman  Russell.  Senator  Cannon. 
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Senator  Cannon.  Air.  Chaii-niau,  I  certainly  agree  with  tlie  points 
that  have  been  made  by  the  distinguished  Senator  from  Alassachusetts 
and  the  Senator  from  Missouri  that  if  you  have  a  fixed-price. contract, 
and  I  wmdd  like  to  ask  the  vitness,  if  you  have  a  cost-plus  contract 
and  the  cost  goes  up  tlu'oiigh  n.o  fault,  of  tie  contractor,  you  don’t 
reduce  the  contractor’s  profit  on  it,  do  you? 

Air.  Babione.  No,  sir. 

Senator  Cannon.  And  you  pay  him  the  agreed  peiiccutage  of, 
profit  no  matter  how  much  the  cost  goes  up;  not  necessarily  whether 
he  is  or  is  not  losing  money  on  the  contract. 

Air.  Babione.  In  a  cost-plus-fixed-fee  contract,  the  ,  contractor 
has  a  fixed  fee  and  does,  not  assume  the  lisks  of  rising  costs. 
The  difference  is  that  we  pay  a  higher  profit  on  fh-m,:fixed-price  con¬ 
tracts  than  on  cost  type  for  the  very  reason  that  the  contractor  assumes 
risk  of  fluctuating  markets  that  coidd  adversely  affect  Ifim  under' 
normal  circumstances.  The  problem  is  in  determining  what  is  an 
abnormal  risk  or  a  normal  business  risk,  and^  to  the  extent  that  the 
|)contractor  can  forecast  or  is  willing  to  risk  futiire  market  ifuctuations, 
he  does  take  on  a  responsibilit}^  for  normal  business  risks  \yluch  does 
affect  his  profit  one  way  or  the  other.  ,  ■  ...  i. 

Senator  Cannon.  Woidd  jmu  say  it  is  a  normal  business  risk  when 
the  Gov^ernment  steps  in  and  fixes  the  price  that  raises  his  costs 
very  mateidally,  that  that  is  a  normal  business  risk? 

Air.  Babione.  I  think  that  we  have  to  examine  each,  situation  in- 
the  light  of  the  events  that  affected  it.  It  is  very  difficult.,  to  say. 

Senator  Cannon.  That  doesn’t  answer  ray  question.  Do  you  think 
that  when  the  Goxernraent  steps  in  and  takes  action  thM  raises  the 
contractor’s  costs,  that  you  wotdd  assume  that  to  be  a  normal  business 
risk? 

Air.  Babione.  In  the  context  of  the  cases  involving  milk  market¬ 
ing  ordem  and  complaints  we  have  received,  we  agree  that  there  have 
been  some  abnormal  risks  that  have  taken  place,  and  we  are  recom¬ 
mending  a  revision  to  the  proposed  legislation  to  correct  it. 

Senator  Cannon.  All  right.  Then  if  it  is  an  abnormal  risk,, 
wouldn’t  you  say  that  it  should  depend  on  whether  the  fact  actually 
occurred  rather  than  whether  the  contractor  lost  money  or  reduced 
.  his  profit? 

')  Air.  Babione.  There  are  two  things  that  we  are  talking  about  here. 
One  is  to  establish  that  he  vas  adversely  affected  by  whatever  hap¬ 
pened. 

Senator  Cannon.  That  is  right. 

Air.  Babione.  And  the  second  part  is  the  policy  of  not  granting 
relief  in  excess  of  his  actual  loss.  Now  the  part  about  not  granting 
relief  in  excess  of  his  loss  is  based  on  the  policy  that  contracting  with 
the  Department  of  Defense  does  not  guarantee  a  profit,  and  it  is 
based  also  on  other  types  of  relief  that  we  hax^e  provided  under  other 
administrative  remedies,  we  baxm.  followed  this  policy. 

Senator  Cannon.  Are  you  saying  that  any  time  you  renegotiate 
a  contract  with  a  contractor,  that  you  only  allow  him  to  recoup  his 
loss  and  not  to  recoup  any  profit? 

Air.  Babione.  We  are  talking  about,  extraordinary  relief  versus 
negotiation. 

Senator  Symington.  Will  the  Senator  yield  ?_ 

Senator  Cannon.  I  will  be  very  happy  to  yield. 
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Senator  Symington.  What  you  are  saying  is  that,  if  a  man  puts 
a  contract  in  and  estimates  a  profit  of  8  percent,  and  after  he  makes 
the  contract  the  Secretary  of  Agriculture  makes  a  decision  that 
eliminates  his  profit,  you  are  going  along  with  that  elimination. 
That  is  clear.  You  say  “The  contractor  will  suffer  a  loss  under 
the  contract  because  of  such  increases  in  producer  prices.”  In 
effect  you  are  letting  the  Secretary  of  Agriculture,  without  a  hearing, 
renegotiate  this  price  for  milk  downward  to  the  point  where  the  con¬ 
tractor  could  lose  all  his  profit;  isn’t  that  correct? 

Mr.  Babione.  The  circumstances  that  you  outline  could  take 
place. 

Senator  Symington.  “Could  take  place”?  It  does  take  place. 
You  ask  us  to  pass  a  law  which  would  insure  it  would  take  place. 
You  say  “A  price  adjustment  shall  not  be  made  unless  it  has  been 
determined  by  the  Department  the  contractor  will  suffer  a  loss.” 
The  obvious  implication  is  he  can  only  recover  loss. 

Mr.  Babione.  That  is  correct. 

Senator  Symington.  Not  any  profit. 

Mr.  Babione.  That  is  correct. 

Senator  Symington.  So  let  the  Department  of  Agriculture  renego¬ 
tiate  a  contract  made  by  the  Department  of  Defense.  That  would 
appear  plain  silly. 

I  thank  the  able  Senator  for  yielding. 

Senator  Cannon.  Following  up  on  the  example  that  the  Senator 
from  Missouri  gave,  the  Senator  took  an  example  of  a  man  figuring  in 
an  8-percent  profit.  Let’s  assume,  because  of  the  action  of  the 
Secretary  of  Agriculture,  he  doesn’t  have  his  8-percent  profit  in  this 
fixed  price  contract,  but  he  has  one-tenth  of  1  percent  profit.  You 
are  in  effect  saying,  if  this  legislation  were  to  pass,  that  this  contract 
then  could  not  be  renegotiated  because  he  didn’t  sustain  a  loss,  but 
he  is  hmited  to  his  one-tenth  of  1  percent  profit,  is  that  correct? 

Mr.  Babione.  The  rehef  would  be  granted  to  his  actual  loss,  yes,  sir. 

Chairman  Bussell.  Is  there  anything  in  this  biU  that  would  pro¬ 
tect  the  interests  of  the  Government  if  a  bureaucrat  lowered  the  price 
of  milk  greatly? 

Mr.  Babione.  No,  sir,  not  under  the  relief  provision. 

Chairman  Bussell.  His  profits  would  be  greatly  enhanced  and 
the  Government  would  be  without  any  recourse  whatever  in  that  event, 
would  it  not? 

Mr.  Babione.  That  is  correct. 

Chairman  Bussell.  Senator  Smith. 

Senator  Saltonstall.  Would  the  Senator  yield  for  a  comment? 
Have  you  ever  heard,  as  chairman  of  this  committee  now  for  a  great 
many  years,  a  bureaucrat  lowering  the  prices? 

Chairman  Bussell.  Yes.  Milk  has  been  lowered  in  a  number  of 
instances  in  these  milk  shed  hearings.  Senator  Smith. 

Senator  Smith.  I  have  no  questions. 

Chairman  Bussell.  Senator  Young. 

Senator  Young.  Thank  you,  Mr.  Chairman.  If  you  are  a  knowl¬ 
edgeable  contractor,  say  you  are  dealing  in  milk  or  in  any  other  product, 
before  you  enter  into  a  long-term  contract  you  are  obligated  to  figure 
out  the  risks,  aren’t  you,  whether  they  are  normal  or  abnormal  risks? 

Mr.  Babione.  Yes,  sir. 
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Senator  Young.  By  the  way,  in  your  statement  you  refer  to 
handlers  subject  to  the  orders  holding  long-term  contracts.  How 
long  are  those  contracts  as  a  rule? 

Mr.  Babione.  They  vary  from  3  months  to  a  year.  They  are 
mostly  6  months.  There  are  very  few  that  last  for  a  year. 

Senator  Young.  That  is  not  much  of  a  long-term  at  all — 3  months 
to  a  year.  You  say  milk  prices  have  been  rising  in  the  past  year, 
even  m  those  market  areas  not  regulated. 

Mr.  Babione.  That  is  correct. 

Senator  Young.  How  do  we  know  that  milk  prices  will  not  fall 
during  the  next  months?  They  have  risen  so  much  you  say.  How 
do  you  know  they  won’t  fall?  You  can’t  assume  they  are  going  to 
remain  static  or  go  up,  can  you? 

Mr.  Babione.  No,  sir,  we  cannot  assume  that. 

Senator  Young.  Do  we  understand  that  a  bill  identical  with  S. 
3834  has  passed  in  the  House  of  Representatives? 

Mr.  Babione.  Out  suggested  revision  to  the  bill  that  was  offered 
to  the  House  subcommittee  was  reported  out. 

Senator  Young.  And  if  the  price  of  milk,  instead  of  rising  as  it  has 
in  the  past  year,  had  dropped,  you  don’t  think  the  milk  people  would 
he  coming  in  and  saying  they  would  take  a  lesser  profit  and  ask  for  a 
reduction  in  their  contract,  do  you? 

Mr.  Babione.  Definitely  not. 

Senator  Young.  Knowledgeable  milk  producers  and  handlers 
should  know  the  risk  they  are  taking,  should  they  not — risks  they 
take  of  loss  as  well  as  profit? 

Mr.  Babione.  Generally  speaking,  yes.  The  problem  is  determin¬ 
ing  over  a  long  period  of  time,  over  a  year,  what  might  happen  to  the 
supply-demand  situation  in  milk. 

Senator  Young.  Yes,  but  if  you  are  dealing  in  milk,  you  are  knowl¬ 
edgeable  in  that  line  of  work  as  you  should  be  if  you  are  going  to 
enter  into  a  contract  with  any  Government  agency.  You  also  should 
know  something  of  the  pitfalls  and  the  fact  that  some  bureaucrat 
could  make  things  tough  for  you.  You  should  take  that  into  con¬ 
sideration,  shouldn’t  you? 

Mr.  Babione.  Yes,  sir. 

Senator  Young.  I  want  you  to  know,  sir,  that  very  definitely  I 
am  going  to  oppose  this  bill.  I  am  going  to  oppose  any  part  of  it, 
and  particularly  when  you  talk  about  long-term  contracts.  I  believe 
that  that  might  be  3  years  or  5  years — something  really  long-term. 
Very  few  of  them  are  more  than  a  year  if  any;  is  that  right? 

Mr.  Babione.  There  are  none  more  than  a  year. 

Senator  Young.  None  more  than  a  year.  No  other  questions, 
Mr.  Chairman. 

Chairman  Russell.  Senator  Inouye. 

Senator  Inouye.  Thank  you,  Mr.  Chairman.  Mr.  Babione,  if 
this  bill  ever  becomes  law,  will  the  Department  of  Defense  be  prepared 
to  submit  and  recommend  similar  bills  to  cover  other  commodities 
under  fixed  price  contracts? 

Mr.  Babione.  I  don’t  think  I  can  answer  that  question  at  this  time. 
We  are  concerned  over  the  possible  precedent  of  this  type  of  legislation 
over  a  wide  spectrum  of  commodites  and  products. 

Senator  Inouye.  If  you  are  concerned  about  the  precedent,  why 
did  you  approve  this? 
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Mr.  BabioNe.  We  felt  that  this  situation  was  unique  enough 
in  the  equities  of  the  situation  that  Ave  should  grant  relief  in  the 
cases  cited. 

Senator  Inouye.  Should  you  grant  relief  to  cases  cited  by  Senator 
Symington,  let’s  say,  if  the  Senate  committee  decides  to  release  certain 
commodities  in  the  stockpile  at  higher  prices?  '  ' 

Mr.  Babione.  I  would  like  to  he  able  to  exaimine  the  situation  in 
each  case  before  1  would  ever  make  a  judgment  as  to  Avhether  it 
represents  an  abnormal  risk  or  a  normal  risk.  That  is  the  problem  in 
all  of  these  cases. 

Senator  Inouye.  Over  the  period  of  let’s  say  the  last  5  years,  have 
these  contractors  made  a  profit  or  a  loss  in  their  dealings  with  the 
Department? 

Mr.  Babione.  We  don’t  knoAV,  but  my  judgment  on' it  would  be 
that  it  is  like  the  stockmarket.  Some  have  made  money,  some  have 
lost  money.  It  depends  on  ivhat  their  conditions  were,  and  many  of 
the  things  that  went  into  the  cost  of  producing  the  product. 

Senator  Inouye.  What  you  are  telling  us  is  that  you  are  not  in  faAmr 
of  this  bill  because  of  the  precedent-setting  possibilities. 

Mr.  Babione.  No,  sir,  I  am  saying  that  v'e  are  in  faA’or  of  this 
bill.  You  asked  me  whether  we  would  be  prepared  to  recommend 
other  bills,  and  I  said  Ave  are  concerned  about  the  precedent  of  this 
bill  encouraging  other  bills,  and  AA'e  AAmuld  have  to  examine  other  bills 
on  the  merits  of  each  case. 

Senator  Inouye.  I  Avould  think  that  if  you  suggest  this  bill,  I  can’t 
see  how  you  could  deny  relief  for  other  contractors  dealing  in  other 
commodities,  if  one  is  thinking  of  equity  and  justice.  I  think  AA^e  are 
opening  up  a  Pandora’s  box.  That  is  my  personal  vieAV. 

Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Senator  Byrd. 

Senator  Byrd  of  Virginia.  No  questions,  Mr.  Chairman. 

Chairman  Russell.  Any  further  questions? 

Senator  Symington.  Mr.  Chairman,  I  would  read  into  the  record  a 
paragraph  from  a  letter  received  from  a  creamery  company.  These 
are  mostly  small  companies  Ave  are  talking  about.  What  this  bill 
does  is  try  to  protect  little  people  who  don’t  have  the  setups  to  handle 
a  situation  of  this  character  Avhen  it  develops  against  them.  They 
just  can’t  carry  that  kind  of  overhead. 

This  letter  says: 

We  are  familiar  with  the  fact  that  throughout  Missoirri  and  in  particular 
Southwest  Missouri,  dairies  are  being  forced  to  bear  an  unreasonable  burden 
because  they  negotiated  contracts  earlier  last  spring  upon  estimated  prices  that 
historically  were  much  lower  than  they  are  now.  Historically,  the  average  profit 
to  a  dairy  on  Defense  milk  contracts  is  about  two  cents  a  gallon.  With  recent 
increases  in  milk  prices,  several  dairies  in  Missouri  are  holding  contracts  of  six  to 
twelve  months’  duration  where  they  stand  to  lose  five  to  six  cents  per  gallon.  I 
recognize  that  milk  companies  bear  reasonable  risk  when  they  make  estimates  of 
prices,  but  I  doubt  in  the  current  situation  if  anyone  could  have  foreseen  the 
substantial  increases  that  have  been  forthcoming. 

Some  dairies  in  my  State  are  going  bankrupt  as  a  result  of  tins 
directive  from  the  Department  of  Agricidture.  Naturally  they  didn’t 
have  any  idea  it  AA'as  coming  AAdien  the}^  made  their  contract. 

So  far  as  you  know,  assuming  the  figures  are  correct,  this  states 
the  problem,  does  it  not?  " 

Mr.  Babione.  Yes,  sir. 
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Senator  Symington.  Thank  you. 

Chairman  Russell.  Is  there  anything  further? 

Senator  Cannon.  Mr.  Chairman. 

Chairman  Russell.  Yes,  Senator  Cannon. 

Senator  Cannon.  I  am  sorry  to  belabor  this  point.  Mr.  Chairman 
under  this  provision,  there  are  some  milk  suppliers  that  on  occasion 
bid  a  Defense  contract  at  a  loss,  in  order  to  take  care  of  the  surplus 
milk  that  is  generated  by  their  producers,  the  people  that  sell  to 
them.  In  that  type  of  situation,  let’s  assume  that  the  particular 
contractor  provides  for  a  contract  at  a  loss  to  himself.  This  would 
increase  his  loss  because  of  the  milk  marketing  order.  Now  under 
that  type  of  situation,  would  he  be  entitled  to  any  relief  under  this 
provision?  In  other  words,  the  contractor  already  was  suffering  a 
loss.  He  was  bidding  it  in  below  his  actual  cost  to  take  care  of  his 
surplus  producers. 

Mr.  Babione.  He  would  be  granted  relief  to  the  extent  he  could 
demonstrate  that  his  loss  was  increased  by  the  action  of  the  Depart¬ 
ment  of  Agriculture. 

Senator  Cannon.  Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Anything  further?  If  not,  we  thank  yon 
gentlemen  for  your  testimony.  There  will  be  inserted  in  the  record 
at  this  point  a  joint  statement  of  Senator  Allott  and  Senator  Dominick 
and  also  a  statement  of  the  National  Milk  Producers  Federation. 

Joint  Statement  of  Senators  Gordon  Allott  and  Peter  Dominick  in 

Support  op  S.  3834 

Mr.  Chairman,  we  appreciate  this  opportunity  to  make  this  statement  in 
support  of  our  bill,  S.  3834. 

A  situation  has  developed  with  respect  to  Defense  Department  contracts  for 
the  furnishing  of  fluid  milk.  A  particular  case  in  Colorado  has  brought  the  situa¬ 
tion  to  our  attention,  however,  we  are  informed  that  similar  situations  exist  in 
other  states.  This  particular  dairy  in  Colorado  happened  to  be  a  dairy  which 
qualified  for  a  Small  Business  set-aside  under  the  Small  Business  Act  of  1958, 
however,  its  contract  is  not  a  set-aside  contract,  as  the  dairy  was  low  bidder. 

As  members  of  the  Committee  know,  the  Secretary  of  Agriculture,  through 
milk  marketing  orders,  has  promulgated  new  milk  support  prices  which  have 
resulted  in  a  price  increase  for  bulk  milk  of  seventy-five  cents  per  hundredweight 
over  the  bulk  price  in  February  of  this  year.  This  amounts  to  more  than  a  13% 
increase  in  less  than  seven  months.  For  example,  in  the  eastern  Colorado  milk 
marketing  order  area,  the  bulk  price  for  Class  I  milk  for  February  was  $5.55  per 
hundredweight;  in  March  it  was  $5.68  per  hundredweight;  in  April  it  was  $5.78 
per  hundredweight;  for  the  period  duty  1  through  July  4,  the  price  was  $5.92  per 
hundredweight;  for  the  period  July  5  through  July  31,  the  price  was  $6.10  per 
hundredweight;  for  the  month  of  August  the  price  was  $6.15  per  hundredweight; 
and,  the  present  price  (for  September)  is  $6.33  per  hundredweight. 

It  is  significant  to  note  that  the  average  price  for  1965  was  $5,356  per  hundred¬ 
weight  and  while  the  price  fluctuates  some  during  the  year,  the  price  was  $5.39 
for  December  of  1964,  as  compared  with  $5.49  for  December  of  1965 — merely  a 
ten  cent  per  hundredweight  increase. 

We  would  agree  that  price  fluctuations  attributable  to  the  free  interplay  of  the 
forces  of  supply  and  demand  in  the  market  place  would  be  an  ordinary  risk  of 
doing  business;  but,  we  believe  that  requiring  a  contractor  to  foresee  and  antici¬ 
pate  administrativ^e  orders  by  the  Secretary  of  Agriculture  is  not  ordinary  but  is 
extraordinary,  and  would  require  a  quality  of  foresight  that  is  far  beyond  what  the 
Government  might  reasonably  expect  of  its  contractors. 

An  extreme  hardship  has  been  worked  upon  some  of  the  dairies  contracting 
with  the  Department  of  Defense.  The  small  dairy  in  Colorado  indicates  that  it 
is  now  losing  in  excess  of  $15,000  per  month  under  its  contract,  which  was  ne¬ 
gotiated  in  November  of  1965  and  upon  which  performance  began  in  January  of 
1966  to  continue  until  January  of  1967.  The  contract  contains  no  renegotiation 
clause. 
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To  deal  with  this  problem  and  to  help  alleviate  the  hardship  brought  upon  such 
contractors  we  introduced  our  bill,  S.  3834.  We  are  informed  that  a  companion 
measure,  II. R.  174S3,  is  presently  pending  in  the  House  of  Representatives. 

We  appreciate  the  Committee’s  expeditious  action  in  calling  hearings  on  this 
measure  so  late  in  the  session;  however,  we  feel  that  the  circumstances  are  extraordi¬ 
nary  and  in  light  of  the  losses  being  incurred  by  the  contractors,  we  fear  that  to 
defer  action  may  seriously  jeopardize  their  ability  to  survive.  In  the  long  run, 
the  non-survival  of  such  small  contractors  would  be  to  the  detriment  of  the  Govern¬ 
ment,  since  it  is  recognized  that  they  are  instrumental  in  keeping  costs  down 
through  competition. 

Again,  we  wish  to  thank  the  Committee  for  its  early  consideration  of  this  matter 
and  for  this  opportunity  to  express  our  views. 

Statement  of  the  National  Milk  Producers  Federation 

The  National  Milk  Producers  Federation  is  a  national  farm  organization.  It 
represents  dairy  farmers  and  the  dairy  cooperative  associations  which  they  own 
and  operate.  Through  these  associations,  farmers  act  together  to  process  and 
market  for  themselves,  on  a  cost  basis,  the  milk  and  butterfat  produced  on  their 
farms. 

The  Federation  was  organized  in  1916  and  is  celebrating  its  50th  anniversary 
this  year. 

Practically  every  form  of  dairy  product  made  in  the  United  States  in  any 
substantial  volume  is  processed  and  marketed  by  dairy  farmers  in  their  own  dairy 
cooperative  plants. 

Dairy  cooperatives  acting  as  bargaining  agents  for  their  farmer  members  supply 
the  major  portion  of  raw  milk  used  by  the  dairy  processing  plants  in  the  United 
States. 

Many  dairy  cooperatives  represented  through  the  Federation  supply  substantial 
quantities  of  milk  and  dairy  products  to  establishments  operated  by  the  Depart¬ 
ment  of  Defense.  They  also  supply  raw  milk  to  dairy  processing  plants  bidding  on 
contracts  to  supply  such  establishments. 

These  contracts  run  for  periods  usually  ranging  from  three  months  to  a  year 
and  call  for  fixed  prices  for  the  full  term  of  the  contract. 

The  price  of  raw  milk  to  the  farmers  is  a  primary  cost  factor  in  practically  all 
of  the  items  supplied  under  the  contracts. 

Bidding  under  the  contracts  is  very  close,  and  the  bidders  assume  the  risk  of 
market  price  fluctuations  and  also  the  risk  of  changes  in  labor  costs. 

In  addition,  under  the  present  system,  there  is  a  possibility,  generally  unpre¬ 
dictable,  of  changes  in  the  cost  of  raw  milk  brought  about  by  government  action. 

During  the  current  year,  a  very  sharp  downturn  in  the  total  production  of 
milk  in  the  United  States  made  it  necessary  for  the  government  to  take  emergency 
action  to  increase  by  substantial  amounts  the  price  of  milk  to  dairy  farmers. 

Whether  this  action  wull  be  sufficient  to  avert  a  threatened  shortage  still  remains 
to  be  seen.  It  may  be  necessary  to  take  additional  action  to  stem  the  sales  of 
dairy  herds  that  are  still  taking  place. 

The  price  increases  ordered  this  year  have  caused  severe  hardships  to  bidders 
on  government  contracts.  This  has  served  to  bring  home  to  all  of  us  the  need 
for  price  adjustments  in  government  contracts  to  relieve  hardships  caused  by  price 
increases  ordered  by  the  government  itself. 

The  bidders  have  no  control  over  these  prices,  and  the  amount  of  the  increases 
ordered  this  year  could  not  reasonably  have  been  anticipated  in  the  bidding. 

The  price  of  milk  to  dairy  farmers  is  supported  at  not  less  than  75  nor  more 
than  90  percent  of  parity  under  the  Agricultural  Act  of  1949  (7  U.S.C.  Sec.  1446). 
The  support  price  at  the  farm  is  obtained  by  government  purchases  of  butter, 
nonfat  dry  milk  solids,  and  cheese  at  price  levels  designed  to  return  to  farmers 
the  desired  support  level  for  milk  used  for  dairy  products.  Fluid  milk  prices 
ordinarily  are  higher.  While  they  are  not  supported  directly  under  the  1949  Act, 
they  are  supported  in  fact  because  the  fluid  milk  prices  tend  to  adjust  to  the  basic 
support  price. 

On  April  1,  1966,  the  Secretary  of  Agriculture  increased  the  support  level  for 
milk  to  farmers  from  $3.24  to  $3.50  per  hundredweight. 

This  faded  to  stop  the  downward  trend  in  production,  and  on  July  1,  1966,  the 
support  level  was  further  increased  by  action  of  the  Secretary  from  $3.50  to  $4.00 
per  hundredweight. 

Prices  for  milk  at  the  farm  level  are  also  controlled  in  Federal  milk  marketing 
orders  under  the  Agricultural  Marketing  Agreement  Act  of  1937  (7  U.S.C.  Sec. 
608c  (5)).  Under  this  Act,  minimum  prices  to  farmers  are  prescribed  for  milk  in 
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the  designated  marketing  areas.  A  classified  pricing  system  is  used,  with  a  higher 
price  set  for  milk  used  for  beverage  purposes  and  a  lower  price  set  for  milk  used 
to  make  manufactured  dairy  products  such  as  butter  and  cheese. 

Prices  in  the  Federal  order  markets  are  set  by  the  Secretary  of  Agriculture  after 
public  hearings  at  which  interested  parties  may  appear  and  present  statements. 
Here  again,  once  the  order  prices  are  announced,  the  bidder  has  no  control  over 
them. 

During  the  current  year,  the  Secretary  of  Agriculture  made  sweeping  decisions 
on  three  occasions  to  increase  milk  prices,  or  prevent  scheduled  decreases,  through¬ 
out  the  system  of  Federal  milk  marketing  orders.  These  changes  affected  sub¬ 
stantially  the  farm  price  for  milk,  particularly  that  used  for  beverage  purpose  and 
including  milk  supplied  under  government  contracts. 

In  addition  to  these  increases  in  the  order  prices,  the  support  price  increases 
made  April  1  and  July  I  were  reflected  in  the  Federal  order  markets  through  the 
operation  of  pricing  formulas  based  in  varying  degree  on  the  price  for  manufactur¬ 
ing  milk. 

There  is  another  area  in  which  the  cost  of  raw  milk  may  be  changed  because  of 
Government  action.  Where  an  increase  in  price  support  levels  announced  by  the 
Secretary  of  Agriculture  has  caused  an  increase  in  class  prices,  including  class 
prices  administered  by  a  state  agency,  for  milk  under  contract  to  Federal  installa¬ 
tions,  then  a  price  adjustment  should  be  made.  Such  an  adjustment  should  be 
made,  however,  only  where  it  can  be  demonstrated  that  the  increase  in  price  is 
passed  through  the  handler  to  the  producer  supplying  the  milk. 

In  any  of  these  cases,  the  only  contract  adjustment  which  would  be  made  would 
be  one  justified  by  the  fact  that  the  increased  cost  of  milk  at  the  farm  level  was  the 
result  of  governniental  action,  either  state  or  Federal,  prompted  by  considerations 
of  general  welfare  and  made  in  the  public  interest.  And  in  the  case  of  Federal 
price  increases,  the  government  would  simply  be  adjusting  its  supply  contracts  to 
reflect  milk  cost  increases  which  it  had  itself  ordered. 

The  proposed  legislation  over  the  long  riui  may  well  result  in  a  net  benefit  to  the 
government,  because  bidding  can  be  closer  if  the  risk  of  price  change  by  govern¬ 
ment  action  is  relieved  by  an  appropriate  escalation  clause. 

We  believe  the  request  for  such  a  clause,  plus  relief  for  bidders  caught  by  the 
government  price  increases  made  this  year,  is  reasonable  and  fair,  and  we  urge  you 
to  report  legislation  to  accomplish  these  objectives. 

(Subsequently,  in  executive  session,  tbe  committee  voted  to  report 
S.  3834  with  amendment  as  covered  by  S.  Kept.  No.  1668.) 

H.R,  16646 

Chairman  Russell.  The  next  bill  is  H.R.  16646,  which  would 
authorize  the  Secretary  of  Labor  to  issue  exemplary  rehabilitation 
certificates  to  persons  who  earlier  had  received  military  discharges  that 
are  other  than  honorable,  if  the  persons  could  show  that  their  post¬ 
service  conduct  and  character  have  been  good. 

(The  bill  referred  to  follows :) 

[H.R.  16646,  89th  Cong.,  2d  sess.] 

AN  ACT  To  amend  title  10,  United  States  Code,  to  authorize  the  award  of  Exemplary  Rehabilitation 

Certifieates  to  certain  individuals  after  considering  their  character  and  conduct  in  civilian  life  after  dis¬ 
charge  or  dismissal  from  the  armed  forces,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  part  II  of  subtitle  A  of  title  10,  United  States 
Code,  is  amended  by  inserting  immediately  after  chapter  79  thereof  the  following 
new  chapter: 

“Chapter  80.— EXEMPLARY  REHABILITATION  CERTIFICATES 

“Sec. 

“1571.  Establishment  of  Exemplary  Rehabilitation  Certificates. 

“1572.  Consideration  and  issuance  of  certificate. 

“1573.  Matters  considered. 

“1574.  Other  benefits. 

“1575.  Job  counseling  and  employment  placement. 

“1576.  Reports. 
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“§  1571.  Establishment  of  Exemplary  Rehabilitation  Certificates 

“The  Secretary  of  Labor  shall  act  on  any  application  for  an  Exemplary  Rehabil¬ 
itation  Certificate  received  under  this  chapter  from  any  person  who  was  dis¬ 
charged  or  dismissed  under  conditions  other  than  honorable  at  least  three  years 
before  the  date  of  receipt  of  such  application. 

“§  1572.  Consideration  and  issuance  of  certificate 

“In  the  case  of  any  person  discharged  or  dismissed  from  an  armed  force  under 
conditions  other  than  honorable  before  or  after  the  enactment  of  this  chapter,  the 
Secretary  of  Labor  may  consider  an  application  for,  and  issue  to  that  person,  an 
‘Exemplary  Rehabilitation  Certificate’  dated  as  of  the  date  of  issuance,  if  it  is 
established  to  his  satisfaction  that  such  person  has  rehabilitated  himself,  that  his 
character  is  good,  and  that  his  conduct,  activities,  and  habits  since  he  was  so  dis¬ 
charged  or  dismissed  have  been  exemplary  for  a  reasonable  period  of  time,  but  not 
less  than  three  years.  The  Secretary  of  Labor  shall  supply  a  copy  of  each  such 
Exemplary  Rehabilitation  Certificate  which  is  issued,  to  the  Secretary  of  Defense, 
who  shall  place  such  copy  in  the  military  personnel  record  of  the  individual  to 
whom  the  certificate  is  issued. 

“§  1573.  Matters  considered 

“(a)  For  the  purposes  of  section  1572,  oral  and  written  evidence,  or  both,  may 
be  used,  including — 

“(1)  a  notarized  statement  from  the  chief  law  enforcement  officer  of  the 
town,  city,  or  county  in  which  the  applicant  i-esides,  attesting  to  his  general 
reputation  so  far  as  police  and  court  records  are  concerned; 

“(2)  a  notarized  statement  from  his  emplo5mr,  if  employed,  giving  the 
employer’s  address,  and  attesting  to  the  applicant’s  general  reputation  and 
emplo3'ment  record; 

“(3)  notarized  statements  from  not  less  than  five  persons,  attesting  ‘^hat 
they  have  personally  known  him  for  at  least  three  years  as  a  person  of  good 
reputation  and  exemplary  conduct,  and  the  extent  of  personal  contact  they 
have  had  with  him;  and 

“(4)  such  independent  investigation  as  the  Secretary  of  Labor  may  make. 
“(b)  Any  person  making  application  under  this  chapter  may  appear  in  person 
or  by  counsel  before  the  Secretary  of  Labor. 

“§  1574.  Other  benefits 

“No  benefits  under  any  laws  of  the  United  States  (including  but  not  limited 
to  those  relating  to  pensions,  compensation,  hospitalization,  military  pay  and 
allowances,  education,  loan  guarantees,  retired  pay,  or  other  benefits  based  on 
military  service)  shall  accrue  to  any  person  to  whom  an  Exemplary  Rehabilitation 
Certificate  is  issued  under  section  1572  unless  he  would  be  entitled  to  those  benefits 
under  his  original  discharge  or  dismissal. 

“§  1575.  Job  counseling  and  employment  placement 

“The  Secretary  of  Labor  shall  require  that  the  national  system  of  public 
employment  offices  established  under  the  Act  of  June  6,  1933  (48  Stat.  113), 
accord  to  any  person  who  has  been  discharged  or  dismissed  under  conditions  other 
than  honorable  but  who  has  been  issued  an  Exemplary  Rehabilitation  Certificate 
under  this  chapter  special  counseling  and  job  development  assistance. 

“§  1576.  Reports 

“The  Secretary  of  Labor  shall  report  to  Congress  not  later  than  January  15 
of  each  year  the  number  of  cases  reviewed  by  him  under  this  chapter,  and  the 
number  of  Exemplary  Rehabilitation  Certificates  issued. 

“§  1577.  Administration 

“In  carrying  out  the  provisions  of  this  Act  the  Secretary  of  Labor  is  authorized 
to  (a)  issue  regulations;  (b)  delegate  his  authority;  (c)  utilize  the  services  of  the 
Civil  Service  Commission  for  making  such  investigations  as  may  be  mutually 
agreeable.” 

Sec.  2.  The  analysis  of  part  II  of  subtitle  A  of  title  10,  United  States  Code, 
is  amended  by  inserting  immediately  below 
“79.  Correction  of  military  records. 
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the  following: 

“80.  Exemplary  Rehabilitation  Certificates. _ _ _ _ _ 1571”. 

Passed  the  House  of  Representatives  August  15,  1966. 

Attest:  RALPH  R.  ROBERTS, 

Clerk. 

Chairman  Russell.  I  am  sure  that  all  of  you  who  have  been  on 
this  committee  for  any  length  of  time  will  recall  that  in  previous 
Congresses  we  have  had  somewhat  similar  legislation  sponsored  by 
the  late  Congressman  Doyle,  of  California.  The  pending  bill  is 
different  from  the  earlier  ones  in  that  the  Department  of  Labor, 
instead  of  the  Department  of  Defense,  would  grant  the  certificates. 

The  bill  contains  an  express  provision  that  no  benefits  would  accrue 
to  a  person  to  whom  an  exemplary  rehabilitation  certificate  is  issued 
unless  the  person  was  entitled  to  those  benefits  under  his  original 
discharge  or  dismissal.  The  Secretary  of  Labor,  under  the  bill, 
could  also  provide  special  job  counseling  and  employment  placement 
assistance  to  persons  to  whom  certificates  are  issued. 

We  have  been  informed  as  to  the  special  interests  of  a  number  of 
members  of  the  other  body  in  this  bill,  particularly  Congressmen 
Bennett,  of  Florida,  and  McVicker,  of  Colorado,  and  Congressman 
McVicker  has  sent  over  a  statement  to  be  inserted  in  the  record. 
(See  pa^e  23.) 

We  also  have  a  statement  from  the  Reserve  Officers  Association  in 
support  of  the  bill  (see  page  24;,  and  a  statement  from  the  Veterans 
of  Foreign  Wars,  which  wul  appear  in  the  record.  (See  page  24.) 

The  witness  on  this  bill  is  Mr.  Mamhall  Miller,  Assistant  Du'ector 
for  Veterans  Employment,  Department  of  Labor.  We  also  have 
present  from  the  Department  of  Defense,  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Manpower,  Lt.  Col.  William  A.  Temple. 

Mr.  Aliller,  I  assume  you  are  going  to  present  the  statement  on  this 
biU.  You  may  proceed. 

STATEMENT  OF  MARSHALL  C.  MILLER,  ASSISTANT  CHIEF,  VET¬ 
ERANS  EMPLOYMENT  SERVICE,  DEPARTMENT  OF  LABOR; 

ACCOMPANIED  BY  PAUL  A.  TERREY,  ATTORNEY,  DEPART¬ 
MENT  OF  LABOR,  AND  COL.  WILLIAM  A.  TEMPLE,  OFFICE  OF 

THE  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  FOR 

MILITARY  PERSONNEL  POLICY,  DEPARTMENT  OF  DEFENSE 

Mr.  Miller.  Mr.  Chairman  and  members  of  the  committee,  I 
appreciate  the  opportunity  to  testify  before  you  on  H.R.  16646 
authorizing  the  award  of  exemplary  rehabilitation  certificates  to 
certain  persons  who  have  been  discharged  or  dismissed  from  the  armed 
services  under  conditions  which  were  less  than  honorable. 

The  bill  is  drafted  to  deal  with  a  comparatively  small,  but  never¬ 
theless  difficult  manpower  problem.  There  are  over  500,000  people 
in  this  country  who  have  less  than  an  honorable  discharge  from  the 
Armed  Forces.  Figures  from  the  Department  of  Defense  show  that 
215,255  discharges  were  awarded  under  other  than  honorable  condi¬ 
tions  from  1957  to  1965.  This  is  about  3.2  percent  of  all  military 
discharges  awarded  during  this  span  of  9  years. 

It  is  a  hard  fact  that  many  of  these  men  have  difficulty  in  obtaining 
employment  or  anything  more  than  menial  employment.  This  results 
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from  the  stigma  or  “black  eye”  which  the  less  than  honorable  discharge 
represents.  jMany  of  the  men  with  these  discharges  have  employment 
difficulties  which  far  exceed  those  which  result  from  the  commission 
of  identical  offenses  by  civilians.  Too  often,  a  prospective  employee 
will  lack  the  time,  patience,  or  interest  to  do  moi-e  than  superficially 
inquire  about  the  nature  of  the  discharge,  whether  it  be  a  dishonorable 
discharge,  an  undesirable  discharge,  or  a  bad  conduct  discharge.  No 
amelioratmg  factors  such  as  conduct  in  civilian  life  since  the  discharge 
are  considered. 

H. R.  16646  tackles  the  problem  by  permitting  the  Secretary  of 
Labor  to  issue  exemplary  rehabilitation  certificates.  The  holder  of  a 
certificate  is  entitled  to  special  counseling  and  job  development 
assistance  in  the  numerous  public  employment  offices  established  under 
the  Wagner-Peyser  Act.  A  copy  of  the  certificate  is  sent  to  the 
Secretary  of  Defense  for  placement  in  the  holder’s  military  personnel 
record.  Perhaps  most  importantly,  however,  is  the  fact  that  the 
holder  of  a  certificate  has  tangible  and  objective  evidence  as  to  his 
rehabilitation  for  presentation  to  a  prospective  employer.  This 
should  be  of  some  help  in  breaking  existing  prejudices  to  which  I  have 
already  alluded. 

The  value  of  the  certificates  will  depend  in  large  part  upon  how 
carefully  they  are  issued.  They  would  not  be  given  lightly.  The  bill 
contemplates  the  following: 

I.  At  least  3  years  must  elapse  between  the  military  discharge  and 
the  date  the  young  man  applies  to  the  Secretary  of  Labor  for  a 
certificate. 

2.  The  Secretary  must  consider  relevant  evidence  which  would 
establish  to  his  satisfaction  that  the  person  has:  {a)  rehabilitated 
himself,  ib)  that  his  character  is  good,  and  (c)  that  his  conduct, 
activities,  and  habits  since  he  was  discharged  have  been  exemplary. 
This  evidence  would  be  written  or  oral,  and  could  include  such 
documentary  evidence  as  (1)  a  notarized  statement  from  the  chief  law 
enforcement  officer  of  the  community  where  the  applicant  resides 
attesting  to  this  general  reputation  so  far  as  police  and  court  records 
are  concerned;  (2)  a  notarized  statement  from  his  employer,  if  any; 
(3)  notarized  statement  from  not  less  than  five  persons  attesting  that, 
they  have  personally  known  him  for  at  least  3  years  as  a  person  of  good 
reputation  and  exemplary  conduct,  and  the  extent  of  their  personal 
contact  with  him;  and  (4)  any  evidence  which  the  Secretary  might 
obtain  under  discretionary  authority  to  make  an  independent  investi¬ 
gation  of  the  application.  The  Secretary  of  Labor’s  investigation 
would  use  the  services  of  the  Civil  Service  Commission  under  mutually 
agreeable  arrangements. 

Any  increased  costs  occasioned  by  the  bill  may  be  considered  negh- 
gible.  Although  the  problem  involved  is  serious,  it  is  not  large. 

The  bill  does  not  in  any  way  alter  existing  law  regarding  veterans’ 
benefits  for  pensions,  compensation,  hospitalization,  et  cetera.  This 
should  be  emphasized. 

Mr.  Chairman,  I  would  like  to  depart  from  my  prepared  statement 
for  a  minute  if  I  may.  I  do  not  feel  that  we  should  confuse  the  image 
of  a  veteran  vfith  certain  preferences  afforded  by  law  with  the  image 
of  the  veteran  with  less  than  an  honorable  discharge  seeking  proof  of 
his  rehabilitation  and  trying  to  solve  his  serious  employment  problem. 
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As  indicated  earlier,  I  am  here  as  a  representative  of  the  Department 
of  Labor,  and  am  expressing  its  views  on  a  bill  designed  to  remedy  a 
manpower  problem  in  a  practical  way.  I  am  not  here  as  a  moralist. 
Yet,  in  closing  I  am  reminded  of  the  Biblical  observation  that  man  is 
lower  than  the  angels.  He  makes  mistakes,  particularly  when  he  is 
yoimg  and  has  been  impeded  by  a  background  of  poverty  or  depriva¬ 
tion.  That  he  be  permitted  to  correct  bis  mistakes  and  contribute 
fuUy  to  society  is  one  of  the  tenets  of  our  crdture  and  our  Nation. 

Time  has  not  permitted  us  to  obtain  the  view  of  the  Bureau  of  the 
Budget  on  this  statement.  That  is  my  statement,  Mr.  Chairman. 

Chairman  Russell.  Lt.  Col.  William  A.  Temple  is  here,  and  bis 
statement  is  one  page  in  length,  and  before  each  Senator  asks  questions, 
bis  statement  indicates  that  the  Department  of  Defense  recognizes 
this  problem  and  has  no  objection  to  this  bUl.  I  will  have  that  state¬ 
ment  printed  in  the  record. 

(The  statement  referred  to  follows:) 

Statement  of  Lieutenant  Colonel  William  A.  Temple,  Office  of  the 

Deputy  Assistant  Secretary  of  Defense  for  Military  Personnel 

Policy 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  Lieutenant  Colonel 
William  A.  Temple,  Executive  for  Disciplinary  and  Separation  Matters  in  the 
Office  of  the  Deputy  Assistant  Secretary  of  Defense  for  Military  Personnel  Policy. 

The  Department  of  Defense  is  fuUy  aware  of  the  seriousness  of  the  problem 
created  in  civilian  life  for  an  individual  who  has  received  an  other  than  honorable 
discharge.  We  recognize,  also,  that  in  many  instances  an  individual  with  the 
desire  to  do  so  can  overcome  the  effects  of  a  period  of  misconduct  and  take  a 
useful  place  in  society. 

The  Department  has,  therefore,  no  objection  to  the  award  of  an  exemplary 
rehabilitation  certificate  attesting  to  a  period  of  demonstrated  rehabilitation  in 
his  civilian  community  following  separation  from  the  military  service.  We 
would  likewise  have  no  objection  to  incorporating  a  copy  of  each  certificate  in  the 
individual’s  permanent  personnel  file  within  the  appropriate  Military  Department. 

The  Department  of  Defense  believes  that  the  bill  before  you  properly  places 
the  function  of  issuing  such  certificates  in  a  civilian  agency  and  understands  that 
the  Department  of  Labor  stands  ready  to  assume  it.  We  defer,  of  course,  to  the 
views  of  that  Department  on  the  substance  of  H.R.  16646  as  it  relates  to  the 
performance  of  that  function. 

Thank  you,  Mr.  Chairman.  This  concludes  my  statement. 

Cbairman  Russell.  Senator  Saltonstall. 

Senator  Saltonstall.  Mr.  Cbairman,  tbe  only  question  tbat  I  bave 
is  it  seems  to  me  tbat  tbis  bill  may  go  awfully  far  in  requb’ing  tbe 
man  in  question  to  get  certain  certificates,  notarized  statements, 
before  he  can  qualify  before  the  Secretary  of  Labor — five  statements 
from  people,  notarized,  from  bis  employer,  and  from  tbe  chief  law 
officer  of  enforcement  in  the  city  or  town. 

In  a  big  city,  such  as  St.  Louis,  Portland,  Maine,  Atlanta,  Ga., 
or  Boston,  it  is  pretty  hard  for  the  chief  law  enforcement  officer  to  be 
able  to  give  a  certificate,  we  will  say,  to  me,  if  I  am  a  citizen  of  tbe 
city  of  Boston,  with  its  some  700,000  people  there.  Shouldn’t  you 
qualify  that  in  some  way? 

Mr.  Miller.  Senator  Saltonstall,  I  think  inherent  in  tbe  provisions 
is  an  elasticity.  In  other  words,  this  is  discretionary  in  terms  of  a 
number  of  statements  or  the  number  of  people,  or  even  wRo  is  to  supply 
the  evidence.  Certainly  w^e  w'^ould  expect  that  the  local  employment 
office  and  the  people  handling  tbis  would  proceed  on  the  basis  of  tbe 
situation  as  it  appeared. 
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Senator  Saltonstall.  May  I  ask  one  more  question.  In  adminis¬ 
tering  this  act,  you  want  to  use  the  services  of  the  Civil  Service  Com¬ 
mission.  Do  they  approve  of  the  act? 

Mr.  Miller.  I  am  informed  that  we  understand  the}^  have  no 
objections. 

.'Senator  Saltonstall.  No  objections. 

Mr.  Miller.  That  is  right. 

Senator  Saltonstall.  They  have  been  consulted. 

Mr.  Miller.  Yes,  sir.  They  were  consulted  when  the  House 
considered  the  bill. 

Senator  Saltonstall.  Thank  you,  Mr.  Chairman. 

Chairman  Kussell.  Senator  Symington. 

Senator  Symington.  I  would  ask  one  question.  You  say  you  have 
had  over  500,000  less  than  honorable  discharges.  Then  you  put  them 
in  categories,  "dishonorable  discharge,  undesirable  discharge,  bad 
conduct  discharge.”  Have  you  the  figures  as  to  what  number  of  the 
500,000  come  into  each  of  those  categories? 

Mr.  Miller.  I  do  not  at  this  point,  sir.  I  will  be  very  happy  to 
get  it. 

Senator  Symington.  Would  you  supply  that  for  the  record? 

Mr.  Miller.  I  will  be  happy  to.  (See  p.  23.) 

Senator  Symington.  Thank  you.  Air.  Chairman. 

ChauTnan  Russell.  Senator  Cannon. 

Senator  Cannon.  Doesn’t  this  also  include  the  so-called  "general” 
discharge? 

Mr.  AIiller.  Any  discharge  other  than  honorable. 

Senator  Cannon.  So  it  would  take  care  specifically  of  those  who 
have  a  general  discharge  who  are  really  the  lightest  offenders,  if  they 
are  considered  offenders. 

Mr.  Miller.  I  am  not  sure. 

Senator  Cannon.  I  have  seen  many  instances  myself  where  these 
young  boys  have  been  in  the  service  and  gotten  so  many  "black  marks” 
let’s  say  the  first  year  that  with  exemplary  conduct  after  that  time 
were  still  unable  to  get  an  honorable  discharge,  and  yet  they  can’t  go 
to  work  for  any  of  the  classified  agencies  of  the  Federal  Government 
now  because  of  that  situation. 

With  this  type  of  a  certificate,  would  this  enable  a  man  to  qualify 
let’s  say  for  a  clearance  for  any  of  the  classified  agencies? 

Mr.  AIiller.  When  it  gets  into  the  field  of  classified  agencies,  this 
is  a  matter  which  I  couldn’t  answer  at  this  time.  The  real  emphasis, 
gentlemen,  if  I  can  resort  to  the  actual  field  experience,  is  there  is 
nothmg  that  this  boy  has  that  he  can  take  in  his  hand,  or  a  girl,  as 
far  as  that  is  concerned,  to  a  prospective  employer. 

We  do  not  want  to  confuse  this  issue.  It  in  no  way,  shape,  or  form 
relates  to  veterans’  benefits.  This  is  not  the  point.  This  boy  is 
suffering  under  a  stigma,  and  one  which  is  very  real,  and  in  some 
people’s  minds  proper.  But  here  is  a  problem  of  trying  to  create  for 
him  an  opportunity  to  regain  his  dignity  and  to  become  a  self-support¬ 
ing  citizen  in  his  community,  and  this  bill  has  had  the  support  of 
Secretary  Wirtz  from  the  start,  and  we  recommend  it  to  you  for  your 
consideration. 

Senator  Cannon.  I  have  nothing  further.  Air.  Chairman. 

Chairman  Russell.  Senator  Young. 
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Senator  Young.  Mr.  Chairman,  carrying  it  a  little  further,  Senator 
Cannon’s  observations,  it  appears  to  me  that  all  of  us  know  about  the 
way  things  are  rvm  in  the  Armed  Forces,  that  in  some  outfits  the  stigma 
that  is  attached,  or  perhaps  a  dishonorable  discharge  might  be  given 
out  in  some  outfits  while  in  another  outfit  they  are  given  an  undesir¬ 
able  or  a  bad  conduct  discharge.  There  is  a  great  diversity  in  punish¬ 
ment  in  these  matters  in  the  branches  of  the  services  in  different 
outfits. 

Mr.  Miller.  I  vdll  have  to  confer  mth  the  Department  on  that, 
Senator.  Actually,  if  I  could  say  this  to  you,  we  don’t  want  to  con¬ 
fuse  this.  We  are  not  attempting  to  change  the  character  of  the 
discharge. 

Senator  Young.  I  understand  that. 

Mr.  Miller.  I  think  your  observations,  sir,  are  accurate. 

Senator  Young.  Personally,  I  think  this  is  a  very  good  bill.  I  will 
be  glad  to  support  it.  It  will  be  very  helpful  to  a  lot  of  youngsters 
w’ho  perhaps  got  off  with  a  bad  start.  I  think  this  is  just  as  good  a 
biU  as  the  bill  w^e  just  considered  was  a  bad  biU,  where  it  w'ants  the 
Government  to  guarantee  to  the  milk  dealers  in  Ohio — and  w'e  have 
a  lot  of  them  and  some  of  them  have  written  me — w'^ant  us  to  legislate 
to  guarantee  them  a  profit  in  getting  a  6-month  or  a  12-month  contract. 

I  will  vote  against  the  last  bill,  but  I  will  enthusiastically  support 
this  bill.  That  is  all  I  have. 

Chairman  Russell.  Senator  Inouj^e. 

Senator  Inouye.  No  questions,  Mr.  Chairman. 

Chairman  Russell.  Senator  Byrd. 

Senator  Byrd  of  Virginia.  Thank  you,  Mr.  Chairman.  It  seems  to 
me  this  is  a  very  desirable  and  perhaps  necessary  piece  of  legislation. 
Let  me  ask  you  this  question,  if  I  may.  I  note  here  that  during  the 
past  8  years,  tlie  numlier  of  discharges,  less  than  honorable  discharges 
was  3.2  percent.  Is  that  considered  about  normal,  more  or  less? 

Mr.  Miller.  The  answer  is  “Yes”,  Senator. 

Senator  Byrd  of  Virginia.  I  wmuld  have  thought  3.2  percent  would 
be  high.  You  feel  it  is  normal? 

Mr.  Miller.  Yes,  sir. 

Senator  Byrd  of  Virginia.  Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Do  any  further  questions  occur  to  any  other 
members  of  the  committee? 

Senator  Symington.  Mr.  Chairman,  I  would,  if  I  may. 

Chairman  Russell.  I  want  to  clarify  the  record.  A  general 
discharge  is  not  a  dishonorable  discharge.  It  is  considered  as  an 
honorable  discharge,  and  it  does  not  deny  the  recipient  of  any  of  his 
rights  as  an  exserviceman. 

Senator  Cannon.  Mr.  Chairman,  I  think  the  general  discharge  is 
considered  as  a  discharge  other  than  honorable. 

Chairman  Russell.  It  is  considered  as  an  honorable  discharge. 
An  undesirable  discharge  is  considered  as  one  under  conditions  other 
than  honorable,  but  a  general  discharge  is  often  given  hi  cases  where 
the  man  just  doesn’t  have  the  mental  capacity  to  be  a  soldier  or  a 
sailor.  I  am  quite  sure  I  am  right  about  that. 

Senator  Cannon.  I  just  handled  one  where  the  man  can’t  get  a 
job  working  for  the  AEC  because  he  has  a  general  discharge. 

Chairman  Russell.  Well,  that  may  well  be,  because  the  general 
discharge  shows  that  the  service  thought  there  was  something  wrong 


22 


MISCELLANEOUS  BILLS 


with  him,  either  mentally  or  otherwise,  or  from  the  standpoint  of 
character,  but  it  does  not  even  bar  him  from  veterans’  benefits  if 
he  is  entitled  to  them  otherwise. 

Senator  Cannon.  Would  a  general  discharge  come  under  this 
category?  Would  they  be  included  in  this? 

Chairman  Russell.  I  don’t  know  whether  they  would,  or  not. 
It  wouldn’t  be  necessary  because  it  is  not  a  dishonorable  discharge. 

Air.  AIiller.  Air.  Chairman,  could  we  refer  this  to  Colonel  Temple. 

Chairman  Russell.  Yes,  Colonel. 

Colonel  Temple.  Sir,  a  general  discharge  is  a  general  discharge 
under  honorable  conditions.  This  bill  deals  with  discharges  other 
than  \mder  honorable  conditions. 

Chairman  Russell.  This  bill  would  not  affect  them  at  all,  because 
this  is  considered  to  be  under  honorable  conditions. 

Senator  Byrd  of  Virginia.  Air.  Chairman,  may  I  ask  Colonel 
Temple  a  question  in  that  connection? 

Chairman  Russell.  Yes. 

Senator  Byrd  of  Virginia.  The  500,000  involved  in  this,  or  3.2 
percent,  there  is  no  general  discharge  included  in  that  figure? 

Colonel  Temple.  That  is  correct,  sir.  This  reflects  undesirable, 
bad  conduct,  and  dishonorable  discharges. 

Senator  Byrd  of  Virginia.  Thank  you. 

Chairman  Russell.  Senator  S3^mington  has  another  question. 

Senator  Symington.  In  the  theory  of  it.  Colonel,  if  a  general  dis¬ 
charge  is  an  honorable  discharge  why  give  him  the  stigma  of  not 
having  an  honorable  discharge? 

Colonel  Temple.  Sir,  in  effect,  although  it  is  perhaps  an  over¬ 
simplified  analogy,  a  general  discharge  is  A,  B,  C,  or  D  grade,  where 
an  honorable  discharge  reflects  an  A  grade  for  a  man  who  has  faith¬ 
fully  performed  liis  service  to  his  country  in  an  outstanding  manner. 

Senator  Symington.  I  am  very  sympathetic  with  what  Senator 
Cannon  said,  however.  It  seems  to  me  you  stigmatize  a  man  who 
could  be  a  good  man.  I  don’t  understand  the  difference.  When  did 
the  general  discharge  aspect  come  up,  the  law? 

Colonel  Temple.  Sir,  I  would  have  to  research  the  point  histori¬ 
cally,  but  the  general  discharge  has  been  in  effect  at  least  10  years. 

Chairman  Rtt=;sei,l.  The  general  discharge  is  usually  given,  I 
bel’^'Ye  it  is  said,  for  the  convenience  of  the  Government;  is  it  not? 

Colonel  Temple.  It  is  given  under  a  variety  of  circumstances,  sir. 
Convenience  of  the  Government  is  one. 

Senator  Symington.  So  you  don’t  draft  say  the  world’s  champion 
heavyweight  for  reasons  you  know  more  about  than  1  do,  but  if  you 
did  draft  him  you  would  give  him  a  general  discharge  because  his 
mental  capacity  wasn’t  up  to - 

Colonel  Temple.  No,  not  necessarily. 

Chairman  Russell.  Not  necessarily  at  aU. 

Colonel  Temple.  If  his  service  were  up  to  the  best  of  what  he  was 
capable,  and  he  wasn’t  guilty  of  a  substantial  amount  of  minor  mis¬ 
conducts,  he  might  very  well  earn  an  honorable  discharge. 

Senator  Symington.  I  have  so  many  more  questions.  Air.  Chairman, 
I  will  pass. 

Senator  Inouye.  Air.  Chairman. 

Chairman  Russell.  Senator  Inouye. 
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Senator  Inouye.  Colonel  Temple,  what  are  some  of  the  circum¬ 
stances  for  a  general  discharge? 

Colonel  Temple.  Sir,  a  general  discharge  may  be  issued  for  dis¬ 
charges  for  unsuitability.  I  might  refer  specifically  to  the  Department 
of  Defense  directive  on  the  subject. 

Mr.  Miller.  Mr.  Chairman,  I  was  just  going  to  say  a  statement 
could  be  included  as  to  general  discharges. 

Chairman  Russell.  1  have  no  objections.  There  are  any  number 
of  reasons  why  the  general  discharge  is  used,  instead  of  one  under 
honorable  conditions.  It  is  sort  of  a  second-class  discharge  but  not  a 
bad  conduct  discharge,  often  given  where  a  man  has  committed  a 
number  of  petty  offenses,  and  the  service  thinks  that  he  is  perhaps 
not  all  there  mentally,  and  they  don’t  want  to  try  him  and  court- 
marshal  him,  and  they  just  discharge  him  for  the  convenience  of  the 
Government. 

Any  further  questions?  Thank  you,  gentlemen. 

(A  statistical  table  of  discharges  follows:) 

Department  of  Defense 


Fiscal  year 

Total 

Total  discharges  (all  services) 

Total, 

other 
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honorable 

and 
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able 

Per¬ 

cent 

General 

Per¬ 

cent 

Unde¬ 

sirable 

Per¬ 

cent 

Bad 

con¬ 

duct 

Per¬ 

cent 

Dis¬ 

honor¬ 

able 

Per¬ 

cent 

19.57 _ 

803, 859 

743, 050 

92.4 

>23,371 

2.9 

27, 786 

3.5 

6, 633 

0.8 

3,019 

0. 38 

37, 438 

1958 _ 

866, 153 

798, 761 

92.2 

>27, 379 

3.2 

31, 460 

3.6 

6,714 

.8 

1,839 

.21 

40, 013 

1959 _ 

761,  004 

710, 534 

93.4 

>20, 636 

2.7 

23, 491 

3.1 

5, 331 

.7 

1, 012 

.13 

29, 834 

1960 _ 

2  614, 190 

566, 142 

92.2 

26, 433 

4.3 

16, 239 

2.6 

4, 327 

.7 

749 

.12 

21,315 

1961 _ 

658, 009 

611,849 

93.0 

27, 148 

4. 1 

14, 601 

2.2 

3.  742 

.6 

669 

.10 

19, 012 

1962 _ 

683,  074 

638, 284 

93.4 

27, 528 

4.0 

13,  219 

1.9 

3,  361 

.5 

682 

.10 

17, 262 

1963 _ 

710, 881 

668, 666 

94.1 

25,  069 

3.5 

13,  555 

1.9 

3,053 

.4 

538 

.08 

17, 146 

1964 _ 

787, 289 

745, 961 

94.8 

24, 325 

3.1 

13, 757 

1.7 

2,799 

.4 

447 

.06 

17, 003 

1965 _ 

730, 598 

688, 889 

94.3 

25, 477 

3.5 

13, 199 

1.8 

2, 721 

.4 

312 

.04 

16, 232 

215, 255 

1  Marine  Corps  general  discharges  unavailable. 

2  Total  Marine  Corps  exceeds  detail  items  by  300. 

Statement  of  Roy  H.  McVicker,  Member  of  Congress,  Second  District 

OF  Colorado 

I  am  here  to  emphasize  my  strong  feelings  in  support  of  H.R.  16646  to  provide 
exemplary  rehabilitation  certificates  to  veterans  with  less  than  honorable  dis¬ 
charges.  Earlier  this  year  I  introduced  a  bill,  almost  identical  to  H.R.  16646. 
I  would  like  to  join  with  my  distinguished  colleague,  the  Honorable  Charles  E. 
Bennett  of  Florida,  in  urging  your  favorable  consideration  of  his  excellent  bill. 

A  questionable  detachment  from  our  armed  services  represents  a  black  cloud 
which  hangs  over  a  m.an  for  the  rest  of  his  life.  He  carries  a  stigma  wherever  he 
goes.  People  in  his  community  turn  their  backs  upon  him.  Our  Federal  Govern¬ 
ment  will  not  help  him,  while  it  gladly  and  gratefully  aids  other  veterans.  Even 
his  wife  and  children  know  there  is  shame  in  his  past.  Some  men  may  success¬ 
fully  hide  their  pasts  from  others,  yet  they  know  within  themselves  that  their 
record  is  not  something  to  take  pride  in. 

This  is  the  plight  of  a  half  million  men  and  women  in  our  country.  How  tragic 
that  a  man  cannot  rid  himself  of  this  blot,  regardless  of  how  admirable  a  life  he 
leads.  I  am  not  saying  dishonorable  discharges  are  handed  out  unjustly  or  indis¬ 
criminately.  But  many  times  offenders  are  young  and  immature  men,  who  are 
sorry  soon  after.  Other  youths  in  civilian  life  or  at  college  are  forgiven  deeds 
which  are  less  rapidly  forgiven  in  a  soldier.  No,  injustice  is  not  the  point,  though 
we  all  know  unjust  decisions  occur  in  military  courts  as  well  as  in  civilian. 

My  point  is  that  a  rehabilitated  person  deserves  an  opportunity  to  clear  his 
record  of  old  stains.  A  man  who  has  owned  up  to  his  past  mistakes  and  overcomes 
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his  weaknesses,  deserves  a  chance  to  erase  this  last  enduring  obstacle  to  advance¬ 
ment.  An  exemplary  rehabilitation  certificate  holds  o\it  this  hope. 

Our  bill  would  have  the  Secretary  of  Labor  appoint  review  boards  which  would 
pass  judgment  on  applications  for  these  certificates.  They  would  not  be  given  out 
lightly.  Three  years  would  have  to  elapse  before  any  application  would  be  in 
order'.  Evidence  of  rehabilitation  would  have  to  be  strong.  Acceptable  evidence 
woidd  include  notarized  statements  from  the  chief  law  enforcement  officer  of  the 
applicant’s  community,  from  his  employer,  and  from  people  who  have  known  him 
well.  The  reviewing  board  would  use  these  statements  and  its  own  independent 
investigations  to  determine  an  applicant’s  reliability,  good  character,  and  general 
reputation. 

If  the  decision  of  the  board  is  favorable,  an  applicant’s  military  personnel  record 
would  thereafter  include  a  copy  of  his  certificate.  He  would  not  become  eligible 
for  Federal  benefits  which  would  be  his  under  an  honorable  discharge.  However, 
he  woidd  be  given  job  counselling  and  help  in  finding  a  job.  He  would  be  a 
prouder  man  through  the  effort  he  had  made  to  reform  himself. 

The  days  .are  rapidly  disappearing  when  men  can  be  branded  for  one  mistake, 
and  victims  of  circumstance  shoved  aside  without  compassion.  Congress  has  an 
important  task  to  help  people  help  themselves  in  achieving  a  full  measure  of 
dignity.  I  urge  Congress  to  endorse  these  certificates  for  they  reflect  concern  for 
this  task. 

ST.4.TEMENT  OF  CoLONEL  JoHN  T.  CaRLTON,  EXECUTIVE  DIRECTOR,  RESERVE 
Officers  Association  of  the  United  States 

Mr.  Chairman  and  members  of  the  committee,  we  appreciate  this  opportunity 
to  express  our  views  to  you  concerning  H.R.  16646,  a  Bill  introduced  and  supported 
by  The  Honorable  Charles  E.  Bennett,  Congressman  from  Florida,  to  authorize 
the  award  of  Exemplary  Rehabilitation  Certificates  to  certain  veterans  of  the 
military  services. 

We  strongly  support  this  Bill  and  recommend  that  it  be  favorably  considered 
by  your  Committee. 

A  number  of  attempts  have  been  made  to  pass  similar  legislation  in  the  past, 
but  we  are  pleased  to  find  support  both  from  the  Department  of  Defense  and 
Department  of  Ijabor  for  this  particular  Bill. 

This  Bill  ■would  open  up  the  door  to  gainful  emplo3'^ment  to  many  men,  whose 
j'outhful  indiscretions  and  carelessness  has,  in  the  past  resulted  in  a  discharge 
from  the  Armed  Services  under  other  than  honorable  conditions,  yet  whose 
exemplary  conduct  since  that  time  gives  positive  evidence  of  having  gained  the 
maturity  to  take  this  rightful  place  in  society. 

This  is  entirely  in  the  American  tradition.  Further,  in  addition  to  affording 
a  real  chance  of  rehabilitation  to  those  who  deserve  it,  the  Bill  aids  our  economy 
by  providing  gainful  employment  to  a  significantly  large  group  of  persons  on  the 
labor  market. 

For  the  foregoing  reasons,  we  recommend  this  Bill  to  your  Committee  and 
urge  its  enactment. 

Veterans  of  Foreign  Wars  of  the  United  States, 

Washington,  D.C.,  September  26,  1966. 

Hon.  Richard  B.  Russell, 

Chairman,  Armed  Services  Committee, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  reference  to  H.R.  16646,  which  has  been 
approved  by  the  House,  and  referred  to  your  Committee  for  further  consideration 

H.R.  16646  will  establish  Exemplary  Rehabilitation  Certificates  to  be  furnished 
to  any  person  discharged  or  dismissed  from  the  Armed  Forces  under  conditions 
other  than  honorable  upon  being  able  to  establish  that  he  has  rehabilitated  him¬ 
self  and  that  his  character,  conduct,  and  other  characteristics  have  been  exemplary 
for  the  last  three  years. 

The  bill  in  no  way  alters,  amends,  or  allows  any  veterans’  benefits.  It  confers 
no  new  rights,  privileges,  or  preferences  to  these  persons  because  of  the  granting 
of  the  Exemplary  Rehabilitation  Certificates. 

Further  and  most  important  to  the  Veterans  of  Foreign  Wars  of  the  United 
States  is  that  the  bill,  as  amended  by  the  House,  struck  out  a  section  of  the  bill 
which  would  have  given  the  responsibility  of  rehabilitating  these  less  than  honor¬ 
ably  discharged  veterans  to  the  Veterans  Employment  Service  of  the  Department 
of  Labor.  Since  the  early  1930s  under  authority  conferred  by  the  Wagner- 
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Peyser  Act,  honorably  discharged  war.  veterans  of  this  nation  have  been  provided 
job  counseling  and  assistance  when  in  need  of  employment.  This  veterans 
preference  was  further  expanded  and  refined  with  the  passage  of  the  GI  Bill  of 
Rights  of  1944.  It  was  again  reaffirmed  and  approved  by  the  two  succeeding 
GI  Bills  for  the  Korean  war  veterans  and  most  recently  the  so-called  Gold  War 
GI  Bill. 

The  bill,  therefore,  as  it  was  passed  by  the  House  was  amended  to  conform  to 
all  V.F.W.  recommendations.  Gonsequently,  11. R.  16646  has  the  approval  of  the 
Veterans  of  Foreign  Wars  in  that  we  have  no  objections  to  the  bill. 

Should  your  Committee  hold  hearings  or  have  other  formal  consideration  of 
this  bill,  then  it  is  hoped  and  strongly  recommended  that  if  the  bill  is  reported  to 
the  full  Senate  that  the  section  of  the  bill  relating.'  to  veterans’  benefits'  provide 
that  there  shall  be  no  special  veterans’  benefits  accrue  to  the  veteran  by  reason  of 
his  obtaining  of  the  certificate. 

Secondly,  it  is  recommended  that  in  no  event  shall  the  Veterans  Employment 
Service  of  the  Department  of  Labor  be  utilized  in  the  rehabilitation  program 
contemplated  by,  this  bill.  The  Veterans  Employment  Service  was  created  to 
render  counseling  a'nd  assistance  to  honorably  discharged  veterans  and  for  that 
reason  it  is  hoped  that  this  bill  will  in  no  way  alter  or  change  that  policy. 

Your  favorable  consideration  of  these  views  will  be  .deeply  appreciated  by  the 
membership  of  the  Veterans  of  Foreign  Wars. 

>With  kind  regards,  I  am, 

Sincerely, 

Fr.vncis  W.  Stover, 
Director., .Nttional  Legislative  Service:. 

(Subsequently,  in  executive  session,  the  committee  voted  to  report 
H.R.  16646,  vuth  an  amendment,  as  covered  by  S.  Kept.  1669.) 


H.R.  9916 

Chairman  Russell.  The  next  bill  is  H.R.  9916.  This  bill  would 
permit  the  sons  of  Reserve  ofBcers  on  active  duty  to  compete  for 
Presidential  appointments  to  the  military  academies,  and  it  would 
permit  the  sons  of  members  who  were  killed  or  totally  disabled  in 
line  of  duty  to  compete  under  a  quota  for  sons  of  deceased  veterans. 
This  quota  is  now  hmited  to  sons  of  veterans  of  World  W'ars  I  and  II 
or  Korea. 

(A  copy  of  the  bill  referred  to  follows:) 

[H.R.  9916,  89th  Cong.,  2ci  sess.] 

AN  ACT  To  amend  title  10,  United  States  Code,  with  respect  to  the  nomination  and  selecUon  of  candi¬ 
dates  for  appointment  to  the  Military,  Naval,  and  Air  Force  Academies,  and  for  other  purposes 

,  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
'America  in  Ctongress  assembled,  That  title  10,  United  States  Code,  is  amended  as 
follows: 

(1)  Sections  4342(a)(1),  6954(a)(1),  and  9342(a)(1)  are  each  amended  as 
follows: 

(A)  By  inserting  “,  or  have  a  service-connected  disabilitj^  rated  at 
not  less  than  100  per  centum  resulting  from,”  after  “died  of”,  and  by 
striking  out  “active  service”  and  all  that  follows  through  “1955”  and 
inserting  in  lieu  thereof  “active  service.”. 

(B)  By  inserting  “or  disability,  and  the  percentage  at  vdiich  the 
disability  is  rated,”  after  “death”  in  the  last  sentence  thereof. 

(2)  Sections  4342(a)(2),  6954(a)(2),  and  9342(a)(2)  are  each_ amended  by 
inserting  before  the  period  at  the  end  thereof  “or,  if  there  is  no  Vice  President, 
by  the  President  pro  tempore  of  the  Senate”. 

(3)  Sections  4342(b)(1),  6954(b)(1),  and  9342(b)(1)  are  each  amended  to 
read  as  follows: 

“(1)  one  hundred  selected  by  the  President  from  the  sons  of  members  of 
an  armed  force  who — 

“(A)  are  on  active  duty  (other  than  for  training)  and  who  have 
served  continuously  on  active  duty  for  at  least  eight  years; 
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“(B)  are,  or  who  died  while  they  were,  retired  with  pay  or  granted 
retired  or  retainer  pay,  other  than  those  granted  retired  pay  under 
section  1331  of  this  title; 

however,  a  person  who  is  eligible  for  selection  under  clause  (1)  of  subsection 
(a)  may  not  be  selected  under  this  clause.” 

(4)  Section  4342(b)(3)  is  amended  by  striking  out  “the  Army  Reserve” 
and  inserting  in  place  thereof  “reserve  components  of  the  Army”. 

(5)  Section  9342(b)(3)  is  amended  by  striking  out  “the  Air  Force  Reserve” 
and  inserting  in  place  thereof  “reserve  components  of  the  Air  Force”. 

Skc.  2.  Notwithstanding  any  other  provision  of  law,  none  of  the  additional 
appointments  authorized  in  sections  4342(b)(1),  6954(b)(1)  and  9342(b)(1)  as 
provided  by  this  Act  shall  serve  to  reduce  or  diminish  the  number  of  qualified 
alternates  from  congressional  sources  who  would  otherwise  be  appointed  by  the 
appropriate  service  Secretary  under  the  authority  contained  in  sections  4343, 
6956,  and  9343  of  title  10,  United  States  Code. 

Passed  the  House  of  Representatives  July  18,  1966. 

Attest: 

RALPH  R.  ROBERTS, 

Clerk. 

Chairman  Russell.  The  witness  on  this  bill  is  Lt.  Col.  William  J. 
Mahon,  Chief  of  the  Air  Force  Academy  Activities  Branch.  All 
right,  Colonel.  ( 

STATEMENT  OF  LT.  COL.  WILLIAM  J.  MAHON,  CHIEF,  AIR  FORCE 
ACADEMY  ACTIVITIES  GROUP,  DIRECTORATE  OF  PERSONNEL 
TRAINING  AND  EDUCATION,  DEPUTY  CHIEF  OF  STAFF,  PER¬ 
SONNEL,  HEADQUARTERS,  U.S.  AIR  FORCE;  ACCOMPANIED  BY 
LT.  COL.  F.  G.  ROCKWELL,  OFFICE  OF  THE  DEPUTY  CHIEF  OF 
STAFF  FOR  PERSONNEL,  DEPARTMENT  OF  THE  ARMY;  COMDR. 
DONALD  A.  SMITH,  HEAD,  NAVAL  ACADEMY  MIDSHIPMAN’S 
BRANCH,  BUREAU  OF  NAVAL  PERSONNEL,  DEPARTMENT  OF 
THE  NAVY;  AND  LT.  COL.  CHARLES  C.  ANDERSON,  DEPUTY 
REGISTRAR,  AIR  FORCE  ACADEMY,  DEPARTMENT  OF  THE  AIR 
FORCE 

Colonel  Mahon.  I  have  other  people  accompanying  me  this 
morning.  From  the  Army,  Lt.  Col.  Frederick  G.  Kockwell,  chief  of 
the  OCS,  Military  Academy  Branch,  deputy  chief  of  staff,  Personnel, 
Headquarters,  U.S.  Army.  We  have  Comdr.  Donald  A.  Smith  from 
the  Navy.  He  is  the  head  of  the  Naval  Academy  Midshipman’^ 
Branch,  Bureau  of  Naval  Personnel,  U.S.  Navy.  From  the  Air 
Force  we  have  Lt.  Col.  Charles  C.  Anderson,  the  deputy  registrar  of 
the  U.S.  Air  Force  Academy. 

Chairman  Russell.  We  have  a  degree  of  imification  with  respect 
to  this  bill.  You  may  proceed.  Colonel. 

Colonel  Mahon.  I  appreciate  the  opportimity  to  appear  before  you 
today  to  testify  on  behalf  of  the  Department  of  Defense  on  H.R. 
9916,  to  amend  title  10,  United  States  Code,  with  respect  to  the  nom¬ 
ination  and  selection  of  candidates  for  appointment  to  the  Military, 
Naval,  and  Air  Force  Academies. 

In  summary,  this  bill  includes  provisions  wLich  will: 

1.  Establish  eligibility  in  the  sons  of  deceased  veterans  category  for 
sons  of  members  of  the  Armed  Forces  who  died  or  were  100-percent 
disabled  as  a  result  of  active  service. 
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2.  Establish  authority  for  the  President  pro  tempore  of  the  Senate 
to  nominate  candidates  for  vacancies  available  to  the  Vice  President, 
if  there  is  no  Vice  President. 

3.  Estabhsh  ehgibihty  in  the  Presidential  category  for  sons  of  all 
career  members  of  the  Armed  Forces  who  are  on  active  duty  and 
have  been  continuously  on  active  duty  for  8  years,  or  who  are  retired 
or  who  die  while  retired,  and  to  enlarge  the  quota  in  this  category 
at  each  academy  from  75  to  100  per  year. 

4.  Clarify  the  ehgibihty  in  the  Reserve  category  for  members  of 
the  National  Guard,  of  the  Army,  and  Air  Force. 

I  wih  discuss  each  of  these  proposed  changes  separately. 

The  Department  of  Defense  favors  extending  the  eligibility  in  the 
sons  of  deceased  veterans  category  to  sons  of  veterans  who  are  100- 
percent  disabled,  and  to  sons  of  veterans  who  are  killed  or  disabled 
as  a  result  of  active  duty.  This  will  include  sons  of  veterans  killed 
nr  disabled  in  time  of  declared  war,  in  time  of  cold  war  such  as  Korea 
nr  Vietnam  and  in  peacetime.  The  families  of  those  servicemen  who 
are  killed  or  disabled  in  line  of  duty  during  peacetime  suffer  the  same 
hardships  and  are  handicapped  to  approximately  the  same  extent  as 
the  families  who  have  suffered  the  loss  of  a  husband  and  father  in 
combat. 

The  Department  of  Defense  believes  it  to  be  both  logical  and 
proper  that  our  country  afford  the  same  opportunity  to  these  young 
men  that  they  afford  to  the  sons  of  men  who  are  killed  or  disabled 
in  time  of  war.  The  determination  of  the  Veterans’  Administration 
as  to  service  connection  of  the  cause  of  death  as  well  as  the  percent 
of  disability  will  be  binding  upon  the  service  Secretaries. 

Little  discussion  is  needed  on  the  proposed  change  allowing  the 
President  pro  tempore  of  the  Senate  to  nominate  candidates  for 
vacancies  authorized  to  the  Vice  President  on  those  rare  occasions 
when  there  is  no  Vice  President.  It  parallels  other  arrangements  to 
continue  the  functions  of  this  office.  The  Department  of  Defense 
supports  this  change. 

Another  provision  of  this  proposed  bill  would  recognize  the  valuable 
service  rendered  by  career  members  of  Reserve  components  who  are 
on  active  duty,  making  their  sons  ehgible  to  compete  for  appointment 
in  the  Presidential  category  in  the  same  manner  as  sons  of  Regular 
members.  For  many  years,  members  of  Reserve  components  of  the 
armed  services  have  been  serving  their  coimtry  side  by  side  with 
members  of  the  Regular  Estabhshment.  Historical  precedent  in  law 
has  established  8  years  of  continuous  active  duty  as  a  basis  for  con¬ 
sidering  a  member  of  the  armed  services  to  be  in  a  career  status.  The 
biU  also  provides  ehgibihty  for  sons  of  those  members  who  retired  or 
died  while  retired. 

The  Presidential  nomination  category  is  already  quite  competitive. 
As  the  biU  would  increase  the  number  of  yoimg  men  eh^ble  in  this 
competition,  it  also  increases  the  number  of  annual  vacancies  for  each 
academy  from  75  to  100.  Theoretically,  this  would  increase  the 
total  authorized  strength  of  each  academy  from  4,417  to  4,517. 

It  is  not  the  intent  of  this  biU,  however,  to  increase  the  total  number 
of  cadets  or  midshipmen  actually  attending  an  academy.  Existing 
and  planned  facihties  are  geared  to  the  maximum  presently  authorized 
by  law.  To  offset  the  proposed  increase  of  up  to  25  per  year,  there 
will  be  a  corresponding  decrease  in  the  number  of  young  men  appointed 
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in  either  the  Regular  or  Reserve  category,  or  appointed  to  fill  these 
vacancies  allocated  to  the  service  Secretaries.  In  no  instance  vill  ' 
the  additional  25  Presidential  appointees  diminish  the  75  jiercent  of  j 
the  secretarial  quahfied  alternates  that  must  come  from  those  young 
men  nominated  by  Members  of  Congress.  ■ 

The  Department  of  Defense  supports  an  .  expansion  of  the  Presi- 
dtotial  category  to  include  sons  of  all  career  members  of  the  armed 
services  and  the  increase  in  the  quota  from' 75.  to  100. 

The  current  iaw  states  that  the  Secretaries  may  nominate  members 
of  the  Army  and  Air  Force  Reserve.  The  proposed  changes  in  H.R. 
9916  amend  the  language  to  read  "Reserve  components  of  the  Army,” 
and  "Reserve  components  of  the  Air  Force.”  The  purpose  of  this 
technical  change  is  to  insure  that  members  of  the  respective  National  i 
Guards  are  eligible  for  competition  to  the  academies  in  the  Reserve  I' 
category.  The  Department  of  Defense  supports  this  change.  j 

It  has  been  a  pleasure  to  appear  before  this  committee  today. 

I  shall  be  happy  to  answer  any  questions  you  may  have.  |j 

Chairman  Russell.  Colonel,  section  2  under  this  title,  as  I  under-  i  | 
stand  it,  is  designed  to  protect  the  congressional  appointments  from  ^  H 
any  encroachment.  ' 

Colonel  Mahon.  Yes,  sir. 

Chairman  Russell.  But  this  new  category  authorizes  an  additional 
25  for  each  service  academy.  i 

Colonel  Mahon.  That  is  right,  sir. 

Chairman  Russell.  Where  will  they  come  from?  Who  will  you 
diminish  to  get  these  25  extra? 

Colonel  Mahon.  The  Secretarial  qualified  alternates. 

Chairman  Russell.  In  other  words,  this  wiU  come  out  of  those  ' 
alternates  which  he  calls  up. 

Colonel  Mahon.  Yes,  sir. 

Chairman  Russell.  To  fill  in.  None  of  the  schools  are  now  up  to 
fully  authorized  strength,  are  they? 

Colonel  Mahon.  The  Navy  is,  sir. 

Chairman  Russell.  Pardon? 

Colonel  Mahon.  The  Navy  is  almost  up  to  full  strength. 

Chairman  Russell.  The  Na\^  is  almost? 

Colonel  Mahon.  Right,  sir.  The  Army  is  not  and  the  Air  Force 
is  not.  ( 

Chaiiman  Russell.  There  would  be  no  difficulty  in  handling  these 
extra  25  cadets  at  each  academy? 

Colonel  Mahon.  No,  sir. 

Chairman  Russell.  Senator  Saltonstall. 

Senator  Saltonstall.  Mr.  Chairman,  just  two  or  three  questions. 

I  assume  that  you  mean  by  this  that  if  a  man  is  in  the  ser\dce,  and  we 
will  say  he  is  run  over  by  a  truck,  or  is  killed  in  an  airplance  accident 
or  something  of  that  character  in  peacetime,  his  son  would  be  qualified. 

Colonel  Mahon.  Yes,  sir,  he  would  be  eligible. 

Senator  Saltonstall.  That  would  have  to  be  certified  by  the 
Department  of  Defense  . 

Colonel  Mahon.  By  the  Veterans’  Administration,  sir. 

Senator  Saltonstall.  Now  there  is  one  thing  that  I  question  a 
little  bit,  perhaps  sentimentally  as  much  as  anything  else.  You 
have  given  the  President  pro  tempore  of  the  Senate  the  appointments 
of  the  Vice  President.  Now  personally,  perhaps  by  way  of  sentiment 
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or  in  any  other  regard,  I  hate  to  think  that  we  will  have  no  Vice 
President  because  that  means  either  that  he  is  killed  or  died. 

Shoiddn’t  those  appointments  lapse  for  a  year  or  two  years?  I  just 
don’t  hke  the  idea  of  providing  for  a  President  to  be,  assassinated,  or 
for  a  Vice  President  to  die. 

Colonel  Mahon.  We  do  not  either,  sir. 

Chairman  Russell.  As  a  matter  of  fact,  it  was  put  in  there  because 
the  President  was  killed,  wasn’t  it? 

Colonel  Mahon.  Yes,  sir. 

Chah'man  Russell.  And  the  vacancies  couldn’t  be  filled.  I 
don’t  see  any  objection  to  it  personally. 

Senator  Symington.  Neither  do  I. 

Senator  Saltonstall.  I  say  it  is  purely  from  sentiment  as  much  as 
anything.  I  don’t  like  the  idea.  I  think  those  are  the  only  two 
questions  I  have.  The  Reserve  officer  would  have  to  be  serving  for  8 
years. 

Colonel  Mahon.  Eight  years,  sir. 

Senator  Saltonstall.  Thank  you,  Mr.  Chahman. 

Chairman  Russell.  Senator  Symington. 

Senator  Symington.  Thank  you,  Mr.  Chairman.  What  is  the 
definition  of  100-percent  disability? 

Colonel  Mahon.  That  is  decided  by  the  VA,  sir. 

Senator  Symington.  By  whom? 

Colonel  Mahon.  The  Veterans’  Administration. 

Senator  Symington.  Why  aren’t  the  Army  and  Air  Force  Academies 
up  to  full  strength? 

Colonel  Mahon.  The  Army  and  Air  Force  are  on  their  way  up 
now,  sir.  Actually,  the  physical  facilities  would  not  handle  the 
increase. 

Senator  Symington.  Is  it  the  physical  facilities? 

Colonel  MahoN.  Yes,  sir. 

Senator  Symington.  When  do  you  expect  that  to  be  cleared  up? 

Colonel  Mahon.  Approximately  1969,  sh. 

Senator  Symington.  For  both? 

Colonel  Mahon.  We  expect  our  first  full  complement  of  cadets  in 
1971,  and  the  Ai'my  expects  their’s.  in  1972. 

Senator  Symington.  The  Navy  has  been  pretty  fight  on  space 
down  at  Annapolis,  but  they  seem  to  have  been  able  to  work  it  out. 

Colonel  AIahon.  Yes,  sir. 

.  Senator  Symington.  This  bill  would  not  in  any  way  preclude- 
competition,  would  it?  If  these  men  are  given  a  chance,  they  \vill 
have  no  better  chance  than  anybody  else?  . .  ’ 

Colonel  Mahon.  No,  sir. 

Senator  Symington.  They  ai-e  just  given  the  opportunity,  is  that 
correct? 

Colonel  Mahon.  Right,  sir. 

Senator  Symington.  Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Senator  Cannon. 

Senator  Cannon..  No  questions;  Mr.  Chairman. 

Chairman  Russell.  Sena.tor  Young.  i 

Senator  Young.  No  questions,  Mr.  Chairman. 

Chairman  Russell.  Senator  Inouye. 

Senator  Inouye.  Mr.  Chairman.  When  you  speak  of  retired  mem¬ 
bers,  do  you  cover  persons  retired  because  of  disability  also? 
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Colonel  Mahon.  Yes,  sir. 

Senator  Inouye.  I  realize  this  matter  is  not  in  the  bUl,  Mr.  Chair¬ 
man,  if  I  may  bring  up  this  subject,  I  recall  quite  some  time  ago  the 
administration  submitting  a  bill  authorizing  the  Secretary  of  Defense 
and  the  Secretary  of  State  to  nominate  young  men  from  selected 
foreign  countries  for  admission  to  the  service  academies.  Would  you 
object  to  including  it  in  this  biU? 

Colonel  Mahon.  No,  sir. 

Senator  Inouye.  I  have  no  further  questions. 

Chairman  Russell.  Thank  you  very  much. 

Any  further  questions  by  members  of  the  committee?  If  not,  we 
thank  you  very  much  for  your  presence  here. 

Colonel  Mahon.  Thank  you. 

(Subsequently,  in  executive  session,  the  committee  voted  to  report 
H.R.  9916  without  amendment,  as  covered  by  S.  Rept.  1670.) 

H.R.  7973 

Chairman  Russell.  The  next  bdl  on  the  agenda  this  morning  is 
H.R.  7973,  which  would  permit  certain  civihan  instructors  at  the 
Military  Academy  to  occupy  public  quarters  without  charge. 

(The  biU  referred  to  foUows;) 

[H.R.  7973, 89th  Cong.,  2d  sess.] 

AN  ACT  To  amend  section  4339  of  title  10,  United  States  Code 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  section  4339  of  title  10,  United  States  Code, 
is  amended  to  read  as  follows: 

“§  4339.  Organist  and  choirmaster;  civilian  instructors  in  departments  of  foreign 
languages  and  tactics:  quarters,  fuel,  and  light 

“(a)  The  organist  and  choirmaster  of  the  Academy  is  entitled  to  public  quarters 
without  charge  when  they  are  available,  and  to  fuel  and  light  without  charge  when 
he  occupies  public  quarters. 

“(b)  The  civilian  instructors  in  the  departments  of  foreign  languages  and 
tactics  are  entitled  to  public  quarters  without  charge  and  fuel  and  light  therefor 
without  charge.” 

Sec.  2.  Thus  amendatory  Act  shall  be  effective  as  of  October  29,  1949. 

Passed  the  House  of  Representatives  August  1,  1966. 

Attest: 

RALPH  R.  ROBERTS, 

Clerk. 

Chairman  Russell.  The  witness  to  present  this  biU  is  Lt.  Col. 
Frederick  G.  RockweU  from  the  Office  of  the  Army  Deputy  Chief  of 
Staff  for  Personnel. 

You  may  proceed  colonel. 

STATEMENT  OF  LT.  COL.  FREDERICK  G.  ROCKWELL,  OFFICE  OF 
THE  DEPUTY  CHIEF  OF  STAFF  FOR  PERSONNEL,  DEPARTMENT 
OF  THE  ARMY 

Colonel  Rockwell.  I  am  Lt.  Col.  Frederick  G.  RockweU,  Office  of 
the  Deputy  Chief  of  Staff  for  Personnel,  Department  of  the  Army. 
The  Department  of  the  Army  has  been  designated  as  the  representa¬ 
tive  of  the  Department  of  Defense  for  this  legislation.  I  represent 
the  Department  of  the  Army  for  that  piuT)ose. 
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I  have  a  brief  prepared  statement  which  I  would  like  to  present  to 
the  committee.  The  purpose  of  the  proposed  legislation  is  to  entitle 
the  organist  and  choirmaster  and  the  civilian  instructors  in  the  de¬ 
partments  of  foreign  languages  and  tactics  at  the  U.S.  Military- 
Academy  to  public  quarters  without  charge  when  they  are  available 
and  to  fuel  and  light  -vdthout  charge  when  quarters  are  occupied. 

The  existing  law,  section  4339,  title  10,  United  States  Code,  pro¬ 
vides  that  the  organist  and  choirmaster  of  the  Academy  and  the 
civilian  instructors  in  the  departments  of  foreign  languages  and 
tactics  are  entitled  to  public  quarters  when  they  are  available  and  to 
fuel  and  light  therefor.  Until  January  1963  this  law  was  interpreted 
by  the  Department  of  the  Army  to  authorize  quarters,  fuel  and  light 
without  charge  to  the  individuals  in  question. 

On  17  January  1963  the  Comptroller  General  of  the  United  States 
ruled  that  the  compensation  of  each  of  the  employees  in  question  must 
be  reduced  by  the  reasonable  value  of  the  Government  quarters 

furnished.  This  was  based  on  an  interpretation  that  the  effect  of 
’ubhc  Law  429,  81st  Congress,  the  Classification  Act  of  1949,  was  to 
require  that  the  compensation  of  the  Government  employees  in 
question  be  reduced  by  the  reasonable  value  of  quarters  furnished  so 
that  the  total  compensation,  cash  and  value  of  allowances  fmnished  in 
kind,  does  not  exceed  the  Classification  Act  rate  for  the  position. 
The  civilian  instructors  and  the  organist  were  hired  with  the  under¬ 
standing  that  the  quarters,  heat  and  light  would  be  finnished  without 
charge,  but  since  February  1963  thay  have  been  losing  the  value  of  the 
quarters  rental,  heat  and  light  from  their  pay.  This  situation  has 
caused  two  employees  to  seek  employment  elsewhere,  and  others  have 
indicated  a  desire  to  leave  if  they  do  not  receive  relief. 

The  Department  of  the  Army  on  behalf  of  the  Department  of 
Defense  assumes  that  the  enactment  of  H.K.  7973  will  reaffirm  the 
congressional  intent  as  established  by  section  4339,  title  10,  and  pro¬ 
vide  authority  to  furnish  quarters,  heat  and  light  without  charge  to 
the  organist  and  choirmaster  and  the  civilian  instructors  in  the 
departments  of  foreign  languages  and  tactics  at  the  U.S.  Military 
Academy.  For  the  foregoing  reasons,  the  Department  of  the  Army 
on  behalf  of  the  Department  of  defense  recommends  that  the  bill  be 
favorably  considered. 

f  I  have  appreciated  the  opportunity  of  appearing  before  the  com¬ 
mittee  and  shall  be  happy  to  answer  any  questions  you  may  have  on 
this  bill. 

Chairman  Russell.  I  have  one.  I  don’t  understand  this  section 
2  on  page  2,  where  it  says  “This  amendatory  act  shall  be  effective  as 
of  October  29,  1949.”  That  is  one  of  the  most  retroactive  acts  I  have 
ever  seen  in  my  experience  of  the  Congress. 

Colonel  Rockwell.  Yes,  sir,  I  apprediate  your  concern.  How¬ 
ever,  I  think  I  can  explain  the  technical  language  here.  The  Classifi¬ 
cation  Act  of  1949  is  the  basis  for  the  Comptroller  General’s  decision. 
Technically,  we  propose  to  make  the  bill  retroactive  to  that  date  so 
that  dming  the  period  1949  to  1963,  when  these  individuals  in  question 
did  in  fact  receive  quarters,  heat  and  light  free,  based  on  the  Army’s 
determination,  that  they  would  not  now  be  subject  to  payment  to 
the  Army  to  make  up  for  this  amount  that  they  had  received. 

In  other  words,  we  just  want  to  protect  the  individual,  sir,  during 
that  period. 
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Chairman  Russell.  I  am  not  as  much  concerned  anout  getting 
money  out  of  the  individual  as  I  am  the  individual  coming  in  and 
presenting  some  bill  for  comniutation  of  quarters  or  allowances. 

Colonel  Rockwell.  Yes,  sir.  For  the  period  1949  to  1963,  the 
individuals  were  provided  quarters,  heat,  and  light. 

Chairman  Russell.  How  about  from  1963  to  date? 

Colonel  Rockwell.  From  1963  to  the  present  date,  based  on  the 
Comptroller  General’s  decision,  there  covdd  be  a  claim,  against  the 
Government.  This  claim  would  amount  to  some  $60,000  to  $70,000 
for  that  period. 

Chairman  Russell.  I  can’t  approve  of  this  bill  with  that  retroac¬ 
tive  provision.  I  think  they  should  have  this  right,  but  I  am  not 
going  back  to  pay  $60,000  or  $70,000,  so  far  as  I  am  concerned. 

Colonel  Rockwell.  Sir,  if  I  may  state,  the  basic  rationale  by  the 
Department  of  the  Army  and  the  Department  of  Defense  was  that 
these  people  were  hired  Avith  an  understanding  that  they  would  re¬ 
ceive  free  quarters,  light,  and  heat.  This  has  been,  by  administratHe 
action,  denied  them.  Hence  they  have  been  losing  this  money  sincej 
1963.  So,  for  those  people  aaTo  were  hired  prior  to  that  time,  it  is  in  a 
sense  a  breech  of  contract  on  the  part  of  the  Department  of  the  Army. 

Chairman  Russell.  They  have  known  it  and  they  didn’t  leave. 
They  Averen’t  enlisted.  They  Averen’t  officers.  They  didn’t  haA^e  to 
resign  from  the  Army.  They  could  have  quit  any  day  they  Avanted  to, 
coiddn’t  they? 

Colonel  Rockavell.  That  is  correct,  sir.  HoAvever,  I  beheAm  that  it 
is  in  the  best  interests  of  the  Academy  that  they  did  remain,  since  these 
people  are  highly  qualified  indiAuduals  that  we  Avould  have  a  hard  time 
replacing.  It  is  in  our  best  interests  to,  in  effect,  talk  them  into  stay¬ 
ing  there,  because  they  perform  a  service  to  the  Academy  and  to  the 
cadets  that  Avould  be  very  difficult  to  be  performed  by  other  personnel. 

Chairman  Russell.  Who  is  authorized  to  speak  for  the  Govern¬ 
ment  in  promising  they  Avould  get  this  rebate  of  $60,000,  or  $70,000? 

Colonel  Rockavell.  Sir,  Ave  have  not  promised  them  anything. 

Senator  Sa^mington.  Will  the  chairman  yield? 

Chairman  Russell.  Yes. 

Senator  Symington.  But  you  said  that  you  did.  In  other  Avords, 
you  said  AA’hen  you  hired  them  you  promised  them  something. 

Colonel  Rockavell.  They  aawc  hired  prior  to  1963,  sir.  I 

Senator  Symington.  WheneA^er  they  Avere  hired,  somebody  prom¬ 
ised  them  something  that  they  are  not  getting;  did  they  not? 

Colonel  Rockwell.  That  is  correct,  sir. 

Senator  Symington.  The  Chair’s  question  Avas,  Aidio  promised  them? 

Colonel  Rockavell.  The  Department  of  the  Army.  When  they 
AA'ere  hired  prior  to  the  Classification  Act,  and  prior  to  the  decision  by 
the  Comptroller  General,  they  Avere  hired  specifically  AA’ith-  the  under¬ 
standing  they  Avould  receiA^e  c|uarters,  light,  and  heat. 

Senator  Symington.  Have  they  been  recemng  it? 

Colonel  Rockavell.  Not  since  1963,  sir.  They  have  been  paying 
for  their  quarters,  heat,  and  lights  since  1963.  Prior  to  that  time 
they  Avere  furnished  free.  This  historically  goes  back  to  the  1940’s. 

Senator  Symington.  So  AAdiat  you  are  saying  then  is  AAffioever  did 
promise  them  kept  the  promise  until  the  General  Accounting  Office 
said  it  Avas  illegal  to  keep  the  promise;  is  that  right? 

Colonel  Rockwell.  That  is  correct. 
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Senator  Symington.  Thank  you. 

Chairman  Russell.  Senator  Saltonstall. 

Senator  Saltonstall.  Air.  Chairman,  I  would  like  to  ask  two  ques¬ 
tions.  Why  do  you  draw  a  distinction  between  the  choirmaster  and 
the  civilian  instructors  in  the  departments  of  foreign  laiiguage?  The 
organist  and  choirmasters  are  entitled  to  quarters  without  charge 
when  they  are  available,  and  yet  you  don’t  make  that  distinction 
with  relation  to  the  civilian  instructors.  They  are  entitled  to  privat 
quarters.  If  the  choirmaster  is  going  to  be  given  public  quarters 
why  shouldn’t  you  strike  out  “when  they  are  available”? 

Colonel  Rockwell.  Sir,  when  the  bill  was  introduced,  it  was  in¬ 
tended  to  reaffirm  that  which  is  presently  stated  in  the  law,  and  the 
law  reads  just  as  you  have  indicated.  There  is  a  distinction  at  pres¬ 
ent.  The  only  addition  provided  by  this  bill  is  the  inclusion  of  “with¬ 
out  charge.”  But  as  far  as  a  distinction  between  whether  he  is  given 
quarters  when  available  or  entitled  to  quarters  as  in  the  case  of  the 
foreign  language  instructors  and - 

Senator  Saltonstall.  !Mr.  Chairman,  it  simply  seems  to  me  that 
if  we  are  going  to  change  the  law  because  of  the  necessity,  we  ought 
to  make  it  clear  that  he  either  is  going  to  get  the  quarters  or  he  is 
not.  Are  there  quarters  available  for  the  chokmaster  up  there  now? 

Colonel  Rockwell.  There  are  none  at  this  time  because  the  com¬ 
plement  of  the  Military  Academy  is  fuU. 

Senator  Saltonstall.  They  are  available  now? 

Colonel  Rockwell.  They  would  have  to  be  made  available  by  the 
Superintendent,  sir.  There  are  no  empty  quarters  as  such  there  now 

Senator  Saltonstall.  Where  is  the  choirmaster  living  now? 

Colonel  Rockwell.  He,  in  fact,  had  quarters  on  the  post  and 
elected  to  move  off  the  post  when  he  had  to  start  paying  rent,  because 
he  could,  I  believe,  find  cheaper  quarters  off  the  post. 

Senator  Saltonstall.  Now  this  other  question.  In  the  committee 
report,  the  Bureau  of  the  Budget  is  opposed  to  this  in  its  present  form. 
Is  that  because  of  what  the  chairman  has  brought  out? 

Colonel  Rockwell.  Sir,  I  am  not  sure  specifically  as  to  the  position 
of  the  Bureau  of  the  Budget.  However,  they  indicated  in  their 
comments  that  this  would  establish,  in  the  future,  not  in  retroactive 
respect  but  in  the  future,  a  different  category  of  civil  service  per¬ 
sonnel — -that  is,  instructors  at  the  Military  Academy,  civilian  instruc¬ 
tors,  professors,  of  which  there  are  some  16  at  present. 

Senator  Saltonstall.  Do  the  laws  of  civil  service  come  into  this 
question  then?  If  we  give  these  quarters,  are  we  going  to  run  into  the 
question  of  civil  service? 

Colonel  Rockwell.  These  are  civil  service  employees,  sir. 

Senator  Saltonstall.  And  so,  if  we  do  this,  then  we  are  making. a 
distinction  from  other  civil  service  employees? 

Colonel  Rockwell.  In  that  sense,  yes,  sir. 

Senator  Saltonstall.  And  have  you  considted  the  Civil  Service 
Commission  on  this? 

Colonel  Rockwell.  To  my  knowledge,  no,  sir — not  the  Commis¬ 
sion  as  such. 

Senator  Saltonstall.  Now,  Mr.  Chairman,  shouldn’t  we,  in  A'iew 
of  what  the  lieutenant  colonel  has  said,  get  some  statement  from  the 
Civil  Service  Commission?  It  seems  to  me  we  should.  If  this  is 
going  to  draw  a  distinction  between  the  organist  and  the  foreign 
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language  instructors  who  are  civil  service  employees,  if  they  are  going 
to  be  in  a  different  group  from  their  colleagues  who  are  under  the 
civil  service  laws,  shouldn’t  we  get  some  ruling  from  them? 

Colonel  Rockwell.  Sir,  I  am  sure  we  coidd.  I  would  like  to 
interject  a  thought,  sir,  as  to  why  we  consider  that  they  are  different. 
First  of  all,  these  individuals  wear  a  uniform  at  the  Academy  and  per¬ 
form  the  duties  of  an  officer.  They  are  civilians  only  because  they 
have  a  specific  talent  that  is  very  difficult,  if  not  impossible,  to  obtain 
from  the  officer  corps.  In  physical  education,  for  example,  they  are 
specialists  in  this  field. 

Senator  Saltonstall.  I  agree  with  all  of  that. 

Colonel  Rockwell.  Yes,  sir;  so  we  feel  that  in  essence  they  are 
separated  by  their  duties,  by  the  fact  that  they  are  required  to  work 
with  cadets,  not  only  on  the  S-hoiu*  day,  but  as  any  officer  at  the 
Academy  works  with  them. 

Senator  Saltonstall.  But  they  aren’t  differentiated.  Certainly, 
every  member  of  this  committee  knows  that  mighty  few  people  in  this 
country  can  play  the  organ  and  play  it  well.  / 

Mr.  Chairman,  1  don’t  know  why  that  is  funny.  I  know  it  is  true.' 

And  1  don’t  believe  there  are  many  people  around  this  table  who  can 
talk  a  foreign  language,  but  that  doesn’t  mean  that  the  Civil  Service 
Commission,  with  whom  we  have  a  great  deal  of  trouble  all  along  on 
changing  laws,  and  so  on,  would  put  them  in  a  separate  category. 
That  is  all  I  am  trying  to  bring  out. 

Chairman  Russell.  To  state  this  in  its  simplest  terms.  Colonel, 
the  other  instructors  there  are  military  personnel. 

Colonel  Rockwell.  That  is  correct,  sir. 

Chairman  Russell.  And  they  are  furnished  houses. 

Colonel  Rockwell.  Yes,  sir. 

Chairman  Russell.  And  quarters. 

Colonel  Rockwell.  Yes,  sir. 

Chairman  Russell.  These  people  who  are  specialists  are  not  mili¬ 
tary  personnel,  though  they  perform  the  same  services  as  the  military 
personnel,  and  the  object  of  this  biU  is  to  let  them  enjoy  the  same 
benefits. 

Senator  Saltonstall.  That  is  right. 

Chairman  Russell.  As  their  feUow  faculty  members  who  are  mili¬ 
tary  personnel.  / 

Colonel  Rockwell.  That  is  correct.  ' 

Senator  Saltonstall.  Mr.  Chairman,  may  1  ask  one  more  ques¬ 
tion? 

Chairman  Russell.  Yes. 

Senator  Saltonstall.  Assuming  everything  that  the  Chairman 
has  said  is  true,  and  I  know  it  is  true,  why  do  you  still  make  a  dis¬ 
tinction  by  saying  to  the  organist  that  he  is  entitled,  when  they  are 
available?  Shouldn’t  we,  if  we  are  going  to  change  the  law,  why 
shouldn’t  we  strike  those  words  out? 

Colonel  Rockwell.  Sir,  I  don’t  believe  there  would  be  any  ob¬ 
jection  to  doing  so.  The  only  reason  I  can  give  you,  sir,  for  it  being 
that  way  is  that  the  biU  attempts  to  reaffirm  the  law  as  it  now  is 
stated  in  title  10. 

Senator  Saltonstall.  But  that  isn’t  fair  to  him  as  compared  to 
the  foreign-language  instructors. 

Colonel  Rockwell.  That  is  true  sir.  There  is  a  distinction  there. 
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Senator  Saltonstall.  Thank  you,  Mr.  Chairman. 

Chairman  Russell.  Senator  Symington. 

Senator  Symington.  Why  do  you  limit  it  to  civilian  instructors  of 
foreign  language  and  civilian  instructors  in  tactics?  How  about 
history  instructors,  English  instructors? 

Colonel  Rockwell.  Sir,  these  are  in  sum  total  all  the  civilian 
instructors  at  the  Military  Academy. 

Senator  Symington.  The  rest  are  officers? 

Colonel  Rockwell.  That  is  right,  sir. 

Senator  Symington.  I  see. 

Colonel  Rockwell.  In  other  words,  these  are  specialists  in  their 
particular  field  that  we  consider  over  the  long  haul  we  cannot  provide 
continuing  input  from  the  officer  corps  for  them. 

Senator  Symington.  You  say  $70,000.  How  much  does  this 
amount  to  per  family? 

Colonel  Rockwell.  Sir,  it  is  around — it  depends  on  the  size  of 
the  quarters — around  $1,000  to  $1,500  a  year. 

Senator  Symington.  $1,000  to  $1,500  per  year  per  family,  is 
that  right? 

Colonel  Rockwell.  Yes,  sir;  which  they  are  presently  paying 
back  to  the  Government  for  their  quarters,  heat,  and  light. 

Senator  Symington.  Then  I  think  the  suggestion  of  taking  it  up 
with  civil  service  is  a  good  suggestion.  You  could  solve  this  problem 
without  legislation  if  you  could  get  the  civil  service  rating  of  the 
people  in  question  increased  to  take  care  of  the  broken  promise, 
couldn’t  you? 

Colonel  Rockwell.  That  is  correct,  sir.  However,  I  feel  that  the 
basic  reason  for  not  doing  this  artificially  is - 

Senator  Symington.  That  wouldn’t  be  artificial.  You  would  just 
get  their  rating  increased. 

Colonel  Rockwell.  Yes,  sir. 

Senator  Symington.  To  take  care  of  what  you  think  is  right. 

Colonel  Rockwell.  Yes,  sir.  The  problem  is,  under  the  Classi¬ 
fication  Act  which  establishes  specific  pay  for  a  specific  job,  no  matter 
where  the  job  is  done,  these  people  are  classified  in  a  certain  grade. 
Now,  true,  we  have  but  one  Military  Academy  and  we  have  but  one 
corps  of  civilian  instructors  there.  But  still  the  job  has  been  classified 
across  the  board. 

Senator  Symington.  What  is  the  rating  of  a  civil  service  instructor 
in  a  foreign  language,  and  how  much  salary  does  he  get? 

Colonel  Rockwell.  Sir,  there  is  a  variance  depending  on  the 
number  of  years  they  have  been  there.  But  within  the  Foreign 
Language  Department  we  have  GS-ll’s  whose  annual  pay  is  some¬ 
thing  around  $10,800. 

Senator  Symington.  And  you  could  handle  this  if  you  could  get 
the  civil  service  to  increase  that  to  $11,800  or  $12,300,  is  that  right? 

Colonel  Rockwell.  Yes,  sir.  However,  I  am  not  familiar  with 
the  steps  through  which  the  civil  service  would  have  to  go  and  what 
grade  we  would  have  to  give  this  man  to  do  it. 

Senator  Symington.  Don’t  you  think  it  might  be  a  good  idea  to 
look  into  that  with  the  Civil  Service  Commission  instead  of  coming 
up  with  a  new  law,  sort  of  a  restrictive  law? 

Colonel  Rockwell.  Sir,  the  reason  for  not  doing  so  is  this.  In  a 
sense  the  law  exists.  The  problem  is  that  the  Comptroller  General 
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has  ruled  that  the  pro\’isions  of  title  10  are  now  outdated,  so  to  speak. 
We  seek  to  reaffirm  those  provisions  of  title  10  rather  than  provide 
an  artificial  grade  increase  to  take  care  of  the  loss  of  pay. 

Senator  Symington.  In  other  words,  you  say  that  by  law  you  can¬ 
not  pay  more  than  $10,800;  is  that  correct? 

Colonel  Rockwell.  No,  sir.  The  provisions  that  I  have  discussed 
this  morning  are  in  the  code  right  now;  the  exact  wording,  watli  the 
exception  of  the  two  words  "vathout  charge.” 

Senator  Symington.  Let  me  be  sure  I  understand.  Could  you 
raise  the  salaries  $1,000  to  handle  this  problem  by  executive  action 
at  the  Military  Academy  with  the  approval  of  the  President? 

Colonel  Rockwell.  No,  sir;  not  without  the  concurrence  of  the 
Civil  Service  Commission. 

Senator  Symington.  If  the  Civil  Service  Commission  approves, 
then  could  you  do  that? 

Colonel  Rockwell.  Yes,  sir;  I  believe  we  could.  I  would  have  to 
confirm  it. 

Senator  Symington.  Wh}^  don’t  you  try  it  out? 

Colonel  Rockwell.  Basically,  sir,  the  very  direct  answer  is  we 
feel  that  the  law  is  there  now  to  be  used  in  the  exact  words  that  we 
would  like  it  to  be  used.  We  have  just  been  told  that  it  is  no  longer 
appropriate,  by  the  Comptroller  General. 

Senator  Symington.  I  won’t  pursue  it,  but  if  I  were  you,  I  wmiild 
have  somebody  talk  to  the  head  of  the  Civil  Service  Commission. 

One  other  point.  You  say  that  you  can’t  get  anybody  but  civilians 
to  teach  in  tactics? 

Colonel  Rockwell.  No,  sir;  this  is  not  tactics,  sir,  in  that  sense. 
This  is  the  overall  Office  of  Physical  Education,  which  is  wdthin 
the  Department  of  Tactics.  The  Department  of  Tactics,  also  has 
tactical  instructors  wffio  are  mihtary. 

Senator  Symington.  Yes. 

Colonel  Rockwell.  All  the  people  we  are  talking  about  here 
in  the  Physical  Education  Office  are  PE  speciafists. 

Senator  Cannon.  Coaches? 

Colonel  Rockwell.  No,  sir;  not  coaches  at  all. 

Senator  Symington.  I  have  no  further  questions. 

Chairman  Russell.  Senator  Cannon. 

Senator  Cannon.  No  questions. 

Chairman  Russell.  Senator  Inouye. 

Senator  Inouye.  Mr.  Chairman.  "What  is  the  situation  in  the 
other  service  academies?  What  is  the  situation  there?  Are  they 
civilians? 

Colonel  Rockwell.  There  are  some;  yes,  sir.  However,  at  the  Air 
Force  Acadenw  there  is  no  provision  in  the  law  for  an  organist  or 
civilian  professors.  The  Naval  Academy  is  specifically  excluded  from 
the  C’lassification  Act,  so  that  the  personnel  there  are  not  under  civil 
service  in  the  sense  that  our  people  are.  They  were  excluded  by  tlie 
Classification  Act,  and  our  view  w'as  that  we  were  already  protected 
IfV  the  law.  Now  the  Comptroller  General  has  said  the  law  is  no 
longer  appropriate,  so  maybe  at  the  time  iu  1949  wdien  the  tdassifica- 
tion  Act  was  passed,  we  should  have  asked  to  be  excluded  also. 

Senator  Inouye.  What  you  are  trying  to  tell  me  is  that  the  organ¬ 
ist,  the  choirmaster,  and  physical  education  directors  at  the  Naval  and 
Air  Force  Academies  are  chffiians? 
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(’olonel  Rockwell.  That  is  correct  for  the  Naval  Academy. 

Senator  Inouye.  And  they  receive  quarters? 

Colonel  Rockwell.  No,  sir.  We  have  two  separate  situations. 
The  Naval  Academy  is  entirely  separate  from  the  other  two  academies, 
because  they  were  specifically  excluded  in  the  Classification  Act, 
which  gave  rise  to  this  question — they  were  specifically  excluded  from 
that  act.  The  Air  Force  and  military  academies  have  no  similar 
laws  in  the  Code,  with  respect  to  the  organist  and  civilian  professors. 
They  have  no  civilian  instructors  at  the  Air  Force  Academy  in  the 
sense  that  we  do.  The  Naval  Academy  has  them,  but  they  are  under 
an  entirely  different  set  of  excluded  employments. 

Senator  Inouye.  The  Air  Force  Acrdemy  has  military  officers — 
throughout. 

Colonel  Rockwell.  Instructors,  not  the  organist.  The  organist 
is  a  civilian. 

Senator  Inouye.  Thank  you  very  much. 

Senator  Saltonstall.  Mr.  Chahman,  may  I  ask  one  more 
question? 

C'hairman  Russell.  Yes,  indeed. 

Senator  Saltonstall.  (Off  the  record.) 

Chairman  Russell.  I  don’t  know  that  there  is  anything  here  to  be 
highly  classified.  Senator. 

(Off  the  record.) 

(diairman  Russell.  Colonel,  you  state  that  at  the  Air  Force 
Acadenw  it  is  entirely  military  personnel. 

Colonel  Rockwell.  To  the  best  of  my  knowledge  the  Air  Force 
Academy  has  no  civilian  personnel  as  we  have  at  the  ^Military 
Academy. 

C’hairman  Russell.  But  the  Navj*  does,  doesn’t  it. 

Colonel  Rockwell.  Yes,  sir. 

C’hairman  Russell.  Why  aren’t  they  affected  by  this? 

C’olonel  Rockwell.  Because  they  were  excluded.  When  the 
C’lassification  Act  was  passed  in  1949,  they  were  excluded  from  that 
Act.  The  Secretary  of  the  Navy  has  the  authority  to  set  the  wages 
of  those  civilian  personnel  who  are  part  of  the  Naval  Academy  facidty. 

C'hairman  Russell.  The  Navy  was  a  little  more  on  the  ball  when 
the  bill  went  by  than  the  Army,  wasn’t  it? 

C?olonel  Rockwell.  No,  sir,  because  we  had  the  law  already  there. 
We  thought  w'e  were  in  business.  Now,  subsequent  to  that  time,  the 
Comptroller  General  says  we  are  outdated,  so  in  retrospect  we  should 
have  gotten  on  the  bandwagon. 

Chairman  Russell.  There  being  no  more  questions,  Colonel,  we 
thank  you,  sir. 

Colonel  Rockwell.  Yes,  sir. 

Chairman  Russell.  The  committee  will  now  go  into  executive 
session. 

(Whereupon,  at  12:03  p.m.,  the  committee  went  into  e.xecutive 
session.) 

(In  executive  session  on  October  18,  1966,  the  committee  voted  to 
report  H.R.  7973,  with  an  amendment,  as  covei-ed  by  S.  Rept.  1878.) 
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[No.  93] 

SUBCOMMITTEE  NO.  3  CONSIDERATION  OF  H.R.  17500,  TO  AMEND 

CHAPTER  141  OF  TITLE  10,  UNITED  STATES  CODE,  TO  PROVIDE 

FOR  PRICE  ADJUSTMENTS  IN  CONTRACTS  FOR  THE  PROCURE¬ 
MENT  OF  MILK  BY  THE  DEPARTMENT  OF  DEFENSE 

House  of  Representatives, 

Committee  on  Armed  Services, 

Subcommittee  No.  3, 

W ashington^  D.O.,  'Wednesday^  September  21^  1966. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  room  2216  Ray¬ 
burn  House  Office  Building,  Hon.  Melvin  Price,  chairman,  jiresiding. 

Mr.  Price.  The  committee  will  be  in  order. 

On  September  2,  the  bill  H.R.  17600  was  referred  to  this  subcom¬ 
mittee  for  consideration,  with  the  request  from  Chairman  Rivers  of 
the  Armed  Services  Committee  that  we  schedule  hearings  as  soon  as 
possible.  On  that  same  date,  the  bill  was  referred  to  the  Depart¬ 
ment  of  Defense  for  their  comments,  which  is  a  normal  procedure 
followed  by  the  committee.  In  view  of  the  short  time  given  the 
Department  to  respond  in  writing,  we  have  not  received  a  formal 
written  report  on  the  Department’s  position.  However,  this  will  be 
obtained  durmg  the  course  of  these  hearings. 

The  bill  H.R.  17500  amends  chapter  141  of  title  10,  United  States 
Code,  to  provide  for  price  adjustments  in  contracts  for  the  procure¬ 
ment  of  milk  by  the  Department  of  Defense. 

The  bill,  introduced  by  Mr.  Evans,  is  identical  to  bills  also  intro¬ 
duced  by  Mr.  Rivers  of  South  Carolina,  H.R.  17483,  and  H.R.  17503 
by  Mr.  Love,  of  Ohio,  one  of  our  colleagues  on  this  subcommittee. 

The  bill  would  authorize  contracts  in  existence  on  or  after  March  1 
of  this  year  to  be  amended  to  provide  an  equitable  price  adjustment 
for  increased  prices  paid  by  a  contractor  for  raw  milk  as  a  result 
of  increases  in  the  producer  price  of  such  milk  as  ordered  by  the 
Secretary  of  Agriculture. 

The  bill  also  would  authorize  the  inclusion  in  future  contracts 
for  the  procurement  of  milk  a  provision  for  equitable  price  adjust¬ 
ments  for  increased  or  decreased  prices  paid  by  a  contractor  for  raw 
milk  as  a  result  of  action  by  the  Secretary  of  Agriculture. 

It  is  my  understanding  that  certain  dairies  holding  milk  conti’acts 
with  the  Department  of  Defense  are  experiencing  losses  on  their 
firm-fixed-price  contracts  as  the  result  of  increased  prices  for  raw  milk 
ordered  by  the  Secretary  of  Agriculture  through  Federal  milk  market¬ 
ing  orders  since  March  1  of  this  year.  The  result  of  these  milk  market¬ 
ing  orders  reportedly  has  been  to  increase  the  average  price  of  raw 
milk  approximately  90  cents  per  hundredweight,  which  I  am  told 
is  equivalent  to  about  8  cents  per  gallon. 
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Dairies  contracting  to  supply  the  military  departments  with  milk 
for -use  in  messhaljs  and  for  resale  in  military  commissaries  are  per¬ 
forming  under  fixed-price  contracts  which  do  not  include  a  clause 
authorizing  an  amendment  to  the  contract,  in  the  event  of  unforeseen 
increases  in  the  price  of  raw  milk  ordered  by  the  Department  of  Agri¬ 
culture.  Because  of  this  lack  of  authority  of  the  Department  of  De¬ 
fense  to  amend  procurement  contracts  of  this  type,  many  of  the  dairies 
reportedly  are  faced  with  tremendous  losses,  and  even  bankruptcy  in 
ceitain  cases,  if  they  attempt  to  fulfill  their  contracts. 

This  morning,  we  will  receive  testimony  from  Members  of  Congress 
and  industry  representatives,  followed  by  the  Department  of  Agricul¬ 
ture,  the  General  Accounting  Office,  and  the  Department  of  Defense. 
I  am  sure  we  cannot  finish  the  hearings  on  this  important  legislation 
this  morning ;  therefore,  those  who  do  not  get  an  opportunity  to  testify 
today  will  be  heard  tomorrow  morning. 

Our  first  witness  will  be  Congressman  Rodney  M.  Love,  who  will  be 
accompanied  by  Mr.  Robert  Bennett,  vice  president  and  general  man-i 
ager  of  the  Molers  Belmont  Dairy  Co.,  of  Dayton,  Ohio.  ^ 

(The  bill  is  as  follows :) 

[H.R.  17500,  S9th  Cong.,  2d  sess.] 

A  BILL  To  amend  chapter  141  of  title  10,  United  States  Code,  to  provide  for  price 

adjustments  in  contracts  for  the  procurement  of  milk  by  the  Department  of  Defense 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  chapter  141  of  title  10,  United  States 
Code,  is  amended — 

(1)  by  inserting  at  the  end  thereof  the  following  new  section: 

“§  2390.  Contracts  for  the  procurement  of  milk;  price  adjustment 

“(a)  Under  regulations  prescribed  by  the  Secretary  of  Defense  a  contract  of 
the  Department  of  Defense  for  the  procurement  of  milk  where  the  period  of 
performance  exceeds  ninety  days  shall  include  a  provision  for  an  equitable  price 
adjustment  for  increased  or  decreased  prices  paid  by  a  contractor  for  such  milk 
as  a  result  of  increases  or  decreases  in  the  producer  price  of  fluid  milk  for 
beverage  purposes  ordered  by  the  Secretary  of  Agriculture  after  the  date  of  bid 
opening  in  a  formally  advertised  procurement  or  the  date  of  the  contract  in  a 
negotiated  procurement. 

“(b)  Under  regulations  prescribed  by  the  Secretary  of  Defense,  any  contract 
for  the  procurement  of  milk  which  was  being  performed  on  or  after  March  rt 
1966,  may  be  amended  to  provide  an  equitable  price  adjustment  for  increas^ 
prices  paid  by  a  contractor  for  such  milk  as  a  result  of  increases  in  the  producer 
prices  of  fluid  milk  for  beverage  puriwses  ordered  by  the  Secretary  of  Agriculture 
on  or  after  March  1,  1966.  A  price  adjustment  shall  not  be  made  unless  it  has 
been  determined  by  the  Department  that — 

“(1)  such  amount  wasnot  included  in  the  contract  price ; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  providing  for  an 
adjustment  in  price ;  and 

“(3)  the  contractor  will  suffer  a  loss  under  the  contract  because  of  such 
increases  in  producer  prices.” 

(2)  by  inserting  the  following  new  item  in  the  analysis  thereof: 

“2390.  Contracts  for  the  procurement  of  milk  ;  price  adjustment.” 

Mr.  Price.  Mr.  Love  is  a  member  of  the  Armed  Services  Committee, 
and  also  a  member  of  this  subcommittee. 

STATEMENT  OE  HON.  RODNEY  M.  LOVE,  REPRESENTATIVE  PROM 

OHIO 

Mr.  Love.  Thank  you  very  much,  Mr.  Chairman.  My  statement, 
Mr.  Chairman,  will  be  in  reference  to  the  bill  I  introduced  which  you 
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mentioned  in  your  statement,  H.E.  17503.  Although  I  understand  it  is 
identical  with  the  other  two  which  you  mentioned,  I  am  presenting 
it  here. 

I  introduced  this  bill,  Mr.  Chairman,  to  right  a  wrong  which 
occurred  as  a  result  of  an  order  issued  by  the  Department  of  Agricul¬ 
ture  that  raised  the  price  of  raw  milk. 

As  a  direct  result  of  such  unforeseen  price  increases,  those  dairies 
that  entered  into  fixed  price  milk  contracts  with  the  Department  of 
Defense  have  suffered  substantial  losses  and  will  suffer  greater  losses 
if  corrective  legislation  is  not  enacted. 

The  Department  of  Defense  lacks  authority  to  amend  procurement 
contracts  of  this  type  and,  unless  we  act  now  during  this  session  of 
Congress,  suppliers  across  the  Nation  will  not  only  suffer  losses  but 
small  business  may  find  that  bankruptcy  will  be  the  only  way  out  of 
their  dilennna.  To  my  way  of  thinking,  this  is  an  unreasonable 
burden. 

My  bill,  Mr.  Chairman,  would  authorize  contracts  in  existence  on  or 
after  March  1  of  this  year  to  be  amended  to  provide  an  equitable  price 
adjustment  for  increased  prices  paid  by  contractor  for  raw  milk  as 
the  result  of  increases  in  the  producer  price  of  such  milk,  as  ordered 
by  the  Secretary  of  Agriculture. 

The  measure  would  also  authorize  the  inclusion  for  equitable  price 
adjustments  for  increased  or  decreased  prices  paid  by  a  contractor 
for  raw  milk  as  a  result  of  action  by  the  Secretary  of  Agriculture. 

Mr.  Chairman,  this  inequity  was  called  to  my  attention  by  a  con¬ 
stituent,  Mr.  Eobert  E.  Bennett,  vice  president  and  general  manager 
of  Molers  Belmont  Dairy  Co.,  a  company  which  has  supplied  milk 
and  other  dairy  products  to  the  Dayton  area  since  1900.  They  can 
ill  afford  the  loss.  Mr.  Bennett  is  here  to  testify  in  behalf  of  the 
company  and  I  introduce  him  to  this  subcommittee. 

Mr.  Price.  Proceed,  Mr.  Beimett. 

STATEMENT  OE  EOBERT  R.  BENNETT,  VICE  PRESIDENT  AND 
GENERAL  MANAGER  OE  MOLERS  BELMONT  DAIRY  CO. 

Mr.  Bennett.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op¬ 
portunity  to  present  our  case  here  this  morning. 

On  May  5, 1966,  we  were  invited  to  bid  on  a  milk  and  dairy  products 
contract  at  Wright-Patterson  Air  Force  Base  located  near  Dayton, 
Ohio.  The  estimated  value  of  this  contract  was  $56,087.46  for  troop 
issue  at  Wright-Patterson  Air  Force  Base  and  $581,995.20  for  resale 
through  the  commissary  at  Wright-Patterson  Air  Force  Base,  making 
a  total  of  $638,082.66. 

We  were  successful  in  being  awarded  this  contract,  with  the  next 
lowest  bid  being  $198.94  difference  on  troop  issue  and  $2,797.74  differ¬ 
ence  on  resale  items.  This  is  a  0.0047  percent  difference.  This  is  less 
than  one-half  of  1  percent.  We  accepted  the  contract  in  good  faith 
with  milk  costing  $5.04  per  hundredweight  for  the  month  of  May  1966 
under  U.S.  Department  of  Agriculture’s  Federal  Order  No.  34. 

September  prices  have  risen  to  $5.71  per  hundredweight  and  from 
all  indications  this  price  will  further  increase  over  the  year.  In  the 
meantime  we  have  negotiated  with  our  producers  to  guarantee  them  a 
minimum  of  $5.80  per  hundredweight  through  March  of  1967.  The 
difference  between  $5.04  per  hundredweight  milk  and  $5.71  per  hun- 
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dredweight  milk  is  67  cents  per  hundredweight,  and  in  terms  of  gallons 
this  is  almost  6  cents  per  gallon. 

On  the  contract  this  amounts  to  a  loss  of  $50,000  per  year  to  our 
company. 

We  have  contacted  the  people  at  Wright- Patterson  Air  Force  Base 
and  they  have  been  very  cooperative,  but  said  there  was  nothing  they 
could  do  unless  there  was  an  act  of  Congress  to  change  this  contract. 
Our  attorneys  have  read  the  contract  and  legally  we  are  bound  by 
the  contract,  but  it  is  horribly  unfair  to  make  our  company  sell  milk 
and  dairy  products  to  the  Government  at  a  loss  because  of  an  act 
created  by  the  Government. 

This  contract  is  a  set-aside  contract  for  small  business  and  is  to  help 
small  business.  We  appreciate  this,  and  over  the  years  it  has  been 
very  helpful.  It  has  helped  us  put  more  volume  through  our  plant 
and  keep  our  machinery  and  people  more  productive,  but  this  contract 
is  a  terrific  burden  on  our  company.  A  provision  is  needed  for  us 
to  either  increase  or  decrease  our  prices  as  a  result  of  the  Department 
of  Agriculture’s  order  to  increase  or  decrease  our  producers  price. 

Thank  you  very  much. 

Mr.  Love.  Are  there  questions,  Mr.  Chairman  ? 

Mr.  Price.  Have  you  anything  further,  Mr.  Love  ? 

Mr.  Love.  I  have  nothing  further  except  Mr.  Bennett  would  be 
glad  to  answer  any  questions,  any  specific  questions. 

I  might  say  we  have  a  copy  of  the  contract  here.  As  usual,  it  is  a 
very  voluminous  document.  If  the  committee  decides  they  would 
like  to  have  a  copy  of  it,  Mr.  Bennett  has  agreed  to  supply  it. 

Mr.  Price.  When  did  these  losses  stait  to  occur?  Are  they  oc¬ 
curring  now  or  is  this  something  you  foresee  as  a  result  of  the  order  ? 

Mr.  Bennett.  They  have  already  started.  Our  contract  started  on 
June  25  of  this  year.  Support  prices  went  up  on  July  1,  so  starting 
July  1  we  have  had  losses  and  are  incurring  losses  right  now. 

Mr.  Price.  About  8  cents  a  gallon  ? 

Mr.  Bennett.  About  6  cents  at  the  present  time.  This  possibly 
could  go  higher.  Our  predictions  are  that  the  milk  costs  will  go  up 
in  October,  November,  and  December. 

Mr.  Price.  The  6  cents  per  gallon  is  not  an  increased  cost  to  you 
alone,  but  an  actual  loss  to  you  per  gallon  ? 

Mr.  Bennett.  That  is  right. 

Mr.  Price.  On  each  gallon  that  you  sell  to  the  Department  you  are 
losing  6  cents  per  gallon  ? 

Mr.  Bennett.  That  is  correct. 

Mr.  Hall.  You  are  actually  not  losing  it  You  are  losing  truly  what 
the  increase  you  might  expect  if  it  had  not  been  for  the  increased 
milk  marketing  order  and  your  contract, 

Mr.  Bennett.  That  is  correct. 

Mr.  Hall.  Assuming  the  cost  of  production  of  milk  is  the  same,  it 
is  not  a  loss.  Perhaps  that  is  a  faulty  assumption,  I  well  realize,  but 
we  are  not  talking  about  general  inflation  here  but  one  milk  marketing 
order  and  action  of  the  Secretary  of  Agriculture  and  your  having  what 
you  and  even  your  counsel  says  is  a  perfectly  valid  ocntract  to  supply 
this  milk.  Therefore,  what  you  are  losing  is  what  you  might  have 
made  had  you  been  free  to  escalate  along  with  the  milk  marketing 
order  and  along  with  the  general  spiral  of  inflation. 
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Oftentimes  this  has  been  aided  and  abetted  by  the  Secretary  of 
Agriculture. 

Mr.  Bennett.  I  am  losing  what  I  might  have  made  plus  actually 
losing  out  of  pocket  money. 

Mr.  Price.  That  is  what  I  am  bringing  out.  Are  you  actually  losing 
6  cents  a  gallon  ? 

JNIr.  Bennett.  We  figure  about  2  cents’  profit,  so  I  am  losmg  my 
profit  of  2  cents  plus  an  actual  loss  of  4  cents. 

Mr.  Price.  You  are  actually  losing  4  cents  a  gallon. 

Mr.  Bennett.  That  is  right. 

Mr.  Price.  You  estimated  that  if  you  would  conthiue  this  contract 
for  1  year  without  any  relief  you  would  lose  $50,000  in  that  year? 

Mr.  Bennett.  We  are  projecting  it  on  the  volume  we  bid  on  the 
contract. 

Mr.  Price.  Then  is  this  $50,000  you  estimate  an  actual  loss  or  is  it 
failure  to  profit  to  the  extent  that  you  anticipated  on  the  contract? 

Mr.  Bennett.  An  actual  loss  inasmuch  as  I  lost  my  profit,  plus  I 
will  lose  the - 

Mr.  Price.  The  $50,000  is  a  plus,  is  it,  or  is  it  an  actual  loss  ? 

]Mr.  Bennett.  This  would  include  my  profit.  In  other  words,  I 
figure  we  should  make  around  a  $20,000  profit,  $30,000  would  be  actual 
dollars-and-cents  loss  to  our  company. 

Mr.  Price.  Actually  you  would  lose,  if  you  continue  this  contract 
on  the  present  basis  for  a  year,  $30,000  on  this  contract. 

Mr.  Bennett.  Plus  any  profit  I  might  make. 

Mr.  Price.  Yes.  I  am  trying  to  get  at  the  actual  loss. 

Sometimes  you  make  contracts  and  you  do  not  make  a  profit  because 
you  bid  too  low,  but  this  is  directly  attributable  to  something  beyond 
your  control,  a  marketing  order.  You  ivere  not  aware  of  this  order, 
and  if  so,  you  were  not  aware  of  what  the  figure  would  be  at  the  time 
you  submitted  the  bid. 

Mr.  Bennett.  We  always  try  to  protect  our  milk  costs  for  a  year. 
As  you  know,  milk  costs  have  gone  up  and  down  throughout  the  year. 
We  try  to  strike  a  mean  average. 

Mr.  Price.  Justification  for  relief  would  be  if  you  actually  were 
suffering  a  loss,  due  to  the  marketing  order  and  your  inability  to  make 
adjustments  in  the  contract. 

Any  further  questions  ? 

Mr.  Hall.  Mr.  Chairman,  to  continue  that  line  of  thought  further. 
I  want  you  to  make  a  fair  profit,  also. 

Mr.  Price.  That  is  correct. 

jMr  Love.  We  have  a  slogan  in  Ohio,  Mr.  Chairman — “Profit  is  not 
a  dirty  word.” 

Mr.  Hall.  That  is  right. 

Mr.  Price.  I  think  we  all  agree  on  that.  I  know  everybody  here 
would  advocate  any  program  to  help  small  business.  It  is  necessary 
to  tie  down  what  the  actual  loss  is  for  the  record,  however. 

Mr.  Hall.  You  do  have  a  fixed  fee  in  this  contract  for  1  year;  is 
that  correct? 

Mr.  Bennett.  Yes. 

iMr.  Hall.  Secondly,  is  this  the  sole  function  of  your  dairy  com¬ 
pany,  to  supply  milk  to  the  armed  services,  or  do  you  have  other 
markets  ? 
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Mr.  Bennett.  We  have  other  markets ;  yes,  sir. 

Mr.  Hall.  That  is  all  I  have. 

Mr. Price.  Mr. Morgan? 

Mr.  Morgan.  I  do  not  recall  from  your  statement,  but  did  you  indi¬ 
cate  you  are  also  supplying  a  commissaiy  ? 

Mr.  Bennett.  Yes. 

Mr.  Morgan.  Has  your  delivery  increased  at  the  commissary  during 
this  period  of  rising  prices  ? 

Mr.  Bennett.  It  is  very  hard  to  say  right  at  the  moment  because 
sales  to  commissaries  are  very  unpredictable  because  of  different  times 
of  the  year  and  people  being  on  vacations  and  things  of  this  nature. 
I  really  can’t  say  about  that. 

]Mr.  'Morgan.  Mr.  Chairman,  at  at  least  one  Air  Force  base  deliver¬ 
ies  have  increased  to  the  commissary  by  as  much  as  20,000  gallons  a 
month  above  the  estimated  requirements  provided  suppliers  for  the 
purpose  of  bidding  on  the  contract. 

Mr.  Price.  Mr.  Love  ? 

Mr.  Love.  Mr.  Chairman,  might  I  make  one  comment  which  might 
come  out  during  the  hearing  later.  I  want  only  to  say  that  I  notice  all 
the  bills,  including  mine,  are  somewhat  limited.  We  refer  only  to 
milk. 

I  was  looking  over  Mr.  Bennett’s  contract  and  I  see  that  he  is  fur¬ 
nishing  whipping  cream,  half-and-half,  cottage  cheese,  sour  cream, 
yogurt,  orange  juice,  but  we  will  skip  that,  egg  nog,  and  some  other 
products. 

I  wonder  whether  in  this  hearing  we  might  consider,  particularly 
when  the  Department  of  Defense  witnesses  come,  what  their  opinion 
is  with  regard  to  other  dairy  products  not  covered  in  the  bills. 

While  whole  milk  is  the  biggest  item,  nevertheless  the  prices  being 
paid  here  affect  these  other  products  which  are  being  sold  under  these 
contracts. 

Mr.  Hall.  Did  I  imderstand  this  is  all  manufacturers  milk  ? 

Mr.  Bennett.  All  class  1  fluid  milk. 

Mr.  Hall.  Class  1  ? 

Mr.  Bennett.  I  take  it  back — most  of  it  is  class  1  except  with  re¬ 
gard  to  cottage  cheese  and  sour  milk. 

Mr.  Hall.  I  am  not  sure  your  State  law  is  the  same.  Let’s  be  sure 
we  understand. 

I  thought  in  one  of  the  statements  that  either  you  or  Congressman 
Love  read,  we  said  your  contract  was  for  manufacturers  milk,  and  that 
is  class-3  milk  in  my  State,  and  in  my  marketing  area. 

Mr.  Bennett.  This  is  all  class  1  milk  with  the  exception  of  cottage 
cheese  and  sour  cream  in  our  particular  marketing  area. 

Mr.  Hall.  "What  about  ice  cream  ? 

Mr.  Bennett.  Ice  cream  is  class  2. 

Mr.  Hall.  Is  that  included  in  your  contract  ? 

Mr.  Bennett.  I  haven’t  a  contract  on  it,  but  it  is  in  the  contract. 

I  haven’t  this  particular  item. 

Mr.  Hall.  This  is  standardized,  homogenized,  pasteurized,  and  all 
those  other  things.  There  is  no  question  in  the  contract  about  protec¬ 
tion  of  the  troops. 

Mr.  Benjlett.  That  is  right. 
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Mr.  Hall,.  The  State  law  and  your  contract  and  the  sanitary  in¬ 
spectors  of  the  Air  Force  take  care  of  all  of  that. 

Mr.  Bennett.  Yes. 

Mr.  Hall.  And,  this  committee  can  be  advised  that  you  are  thor¬ 
oughly  happy  about  that  part  of  the  situation. 

Mr.  Bennett.  Oh,  yes ;  no  problems  at  all. 

Mr.  Morgan.  What  percentage  of  your  contract,  dollarwise,  con¬ 
sists  of  fluid  milk  versus  these  other  milk  products  ? 

Mr.  Bennett.  I  would  have  to  guess  at  it  because  I  don’t  know 
specifically. 

Mr.  Love.  Is  this  not  the  figure,  Mr.  Bennett  ? 

State  it  another  way,  or  tell  him  you  will  supply  it  for  the  record. 

Mr.  Bennett.  Yes,  I  can  supply  the  correct  figure  for  the  record, 
Mr.  Morgan. 

Mr.  Morgan.  Mr.  Chairman,  I  have  been  led  to  believe  that  in  most 
of  these  contracts  fluid  milk  comprises  90  percent  of  the  total  value, 
jdollarwise. 

Do  you  think  that  is  a  fair  percentage,  Mr.  Bennett? 

Mr.  Bennett.  Ninety  percent  fluid  milk  ? 

Mr.  Morgan.  Yes. 

Mr.  Bennett.  Including  skim  milk  and  whole  milk  products  ? 

Mr.  Morgan.  Fluid  milk  wliich  would  be  covered  under  this 
legislation. 

Mr.  Bennett.  Between  85  and  90  percent  would  be  about  correct; 
yes. 

Mr.  Price.  Thank  you  very  much,  Mr.  Love  and  Mr.  Bennett. 

The  next  witness  will  be  our  colleague  from  Texas,  the  Honorable 
Earle  Cabell. 

STATEMENT  OF  HON.  EARLE  CABELL,  REPRESENTATIVE  FROM 

TEXAS 

Mr.  Cabell.  Thank  you,  Mr.  Chairman  and  members  of  the  com¬ 
mittee.  I  am  Representative  Cabell,  Fifth  District  of  Texas,  which 
is  Dallas  County. 

While  I  am  no  longer  actively  associated  nor  do  I  have  an  active 
^personal  interest  in  the  dairy  business,  I  have  spent  some  35  years  in 
That  business,  and  therefore  I  feel  that  I  can  speak  with  some  degree 
•of  experience,  if  not  authority,  on  this. 

One  experience  was  the  out-of-pocket  loss  of  $100,000  back  in  1953 
when  we  had  a  serious  drought  in  the  Nation  and  in  our  market  and 
I  was  stuck  with  a  1-year  contract  with  Sheppard  Air  Force  Base. 

I  would  like  to  commend  the  committee  for  holding  hearings  on  this 
subject,  and  I  would  like  to  say  that  this  is  not  a  matter  of  bailing 
someone  out  of  a  mistake  that  they  might  have  made  in  their  effort  to 
■secure  business. 

This  is  remedying  an  inequity  of  long  standing,  and  frankly  in  my 
sincere  opinion  it  will  redound  to  the  benefit  of  the  Government  in  its 
procurement  policy. 

In  support  of  that  statement  I  would  like  to  call  your  attention  to 
the  fact  that  the  milk  industiy  does  not  have  a  fixed  cost  of  raw 
materials  when  they  enter  a  bid  as  so  many  other  suppliers  or  con- 
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tractors  do.  To  the  contrary,  their  cost  of  raw  materials  is  determined 
through  tlie  Department  of  Agriculture  in  almost  all  cases. 

In  support  of  my  statement  that  this  will  redound  to  the  benefit  of 
the  Government,  in  preparing  a  contract,  particularly  for  6,  9,  or  12 
months,  naturally  a  hedge  or  a  cushion  has  to  be  provided  in  bidding 
for  a  slight  fluctuation  that  cannot  be  forecast  under  normal  market 
conditions,  and,  therefore,  the  bidder  must  protect  himself  to  some 
degree;  whereas,  under  a  contract  of  this  type,  which  escalates  both 
up  and  down,  the  contractor  or  the  bidder  is  bidding  on  his  service 
without  having  to  take  into  consideration  fluctuating  markets. 

Therefore,  it  becomes  a  fixed  cost  of  raw  materials  plus  the  added 
amoimt  for  the  processuig  and  deliveiy  of  those  commodities,  and 
therefore  it  will  be  cut  much  thinner  and  it  will  open  the  way  to  more 
small  bidders  because  the  small  bidder  cannot  afford  the  exposure  of  a 
large  contract  if  he  does  not  have  some  assurance  as  to  what  his  major 
raw  material  costs  will  be. 

In  further  support  of  that  contention  I  cite  to  you  the  procedure^ 
adopted  by  the  State  Board  of  Control  of  the  State  of  Texas  some* 
several  years  ago,  which  in  their  purchases  and  contracts  for  their 
various  institutions  and  agencies  do  provide  for  this  escalation.  As 
a  result,  the  general  level  of  their  procurement  has  been  less,  and 
there  has  been  considerably  more  competition  in  that  bidding  because 
it  made  it  possible,  I  believe,  for  more  small  business  to  enter  that 
market. 

I  call  your  attention,  also,  in  line  with  Congressman  Hall’s  question¬ 
ing,  which  certainly  is  very  appropriate,  that  whenever  a  plant,  and 
particularly  a  small  plant,  bids  on  a  Government  contract,  there  is 
actually  very  little  net  profit  involved  because  this  is  a  sustaining 
volume  which  helps  him  to  keep  his  plant  running  at  as  near  efficient 
capacity  as  possible,  and  there  is  generally  very  little  net  profit  in¬ 
volved  ;  whereas,  if  he  is  hit  with  one  of  these  sudden  shocks  then  that 
can  go  very  easily,  and  it  quite  often  does,  into  an  out-of-pocket  loss. 

Consequently,  as  I  mentioned  a  while  ago,  that  is  a  deterrent  to  a 
small  plant  from  entering  into  these  rather  large  volume  bids. 

In  closing,  gentlemen,  I  would  like  to  thank  the  members  of  the 
conmrittee  for  introducing  this  very  fine  piece  of  legislation,  I  want  to 
thank  your  chairman  for  granting  this  early  hearing,  and  I  urge  myi 
colleagues  to  support  what  I  think  is  a  very  fine  piece  of  legislation. ' 

I  would  be  happy  to  submit  to  any  questions. 

ISIr.  Price.  Thank  you.  I  suppose  you  have  in  your  own  areas  rela¬ 
tively  small  operators  who  have  contracts  where  they  are  presently 
losing  ? 

Mr.  Cabell.  We  do  have.  As  a  matter  of  fact,  that  was  another 
situation  of  another  small  business  set-aside.  Now,  they  are  really  up 
against  it. 

I  do  not  have  their  actual  figures  but  I  can  certainly  attest  to  the 
fact  that  they  are  caught  in  this  trap. 

Mr.  Price.  Dr.  Hall  ? 

Mr.  Hall.  Let  me  first  of  all  compliment  Congressman  Cabell  for 
bringing  us  the  benefit  of  his  experience.  Certainly  it  confirms  what 
Congressman  Love  and  Mr.  Bemiett  have  said. 

Mr.  Chairman,  let  me  say  that  I  have  had  innumerable  letters  from 
small  dairy  products  producers  as  well  as  larger  ones,  including  such 
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as  Foremost  in  the  Kansas  City  office.  This  evidently  is  a  veiy  real 
problem  and  somethin<y  needs  to  be  done  abont  it. 

I  have  only  one  question  outside  of  thanks  and  commendation.  Let 
us  get  back  away  from  Federal  Order  Xo.  34  for  just  a  moment,  and 
suppose  that  with  or  without  set-asides  we  have  a  given  contract  and 
are  in  a  general  situation  such  as  the  experience  you  related  to  us, 
Congressman  Cabell.  Under  such  circumstances,  if  there  were  a  gen¬ 
eral  act  of  God,  a  drought,  or  something  which  destroyed  the  milk 
products,  under  this  contract  would  you  be  i-equired  to  go  outside  of 
your  area  and  procure  milk  in  order  to  fulfill  the  contract  ? 

Mr.  Cabell.  Very  definitely,  sir,  when  you  are  bound  by  a  contract 
and  you  have  not  only  a  legal  but  also  a  moral  obligation  to  fulfill  the 
terms  of  that  contract,  and  then  your  local  supply  is  insufficient.  You 
then  have  to  bring  milk  in  from  other  markets  at  an  extremely  high 
cost  of  transportation.  You  then  can  very  readily  sustain  a  very,  very 
severe  loss. 

Mr.  Hall.  This  is  why  sometimes  we  ship  milk  from  the  Ozark 
marketing  area,  the  St.  Louis  marketing  area  into  Texas  and  vice  versa. 

Mr.  Cabell.  That  is  correct. 

If  I  may,  I  would  like  to  speak  to  a  question  raised  by  IMr.  IMorgan 
which  I  think  is  quite  pertinent  to  this  entire  question.  That  had  to 
do  with  the  atfect  on  the  commissary  sales  in  such  a  situation.  A  very 
untenable  situation  is  created  in  a  man’s  own  competitive  market  where 
under  circumstances  such  as  this  a  commissary  which  sells  to  the  per¬ 
sonnel  on  a  military  base  on  a  cost-plus  basis,  and  then  is  so  far  under 
the  civilian  market  that  it  gives  the  vendor,  the  retailer,  and  the  dairy¬ 
men  within  that  area  an  extremely  rough  time  in  trying  to  explain  to 
his  customers,  his  regular  civilian  customers,  why  he  is  charging  them 
4  to  6  cents  a  quart  more  for  milk  than  they  are  selling  his  own  milk  on 
that  militai’v  post. 

I  think  it  you  would  check  that  you  will  find  that  the  commissary 
sales  do  increase  materially  when  a  situation  such  as  this  occurs,  and  it 
is  not  even  out  of  the  question  to  think  that  many  of  the  military  per¬ 
sonnel  are  buying  milk  for  their  neighbors  from  the  commissary  in 
order  to  save  them  that  2,  4,  6  cents  a  quart.  It  is  a  big  factor. 

Mr.  Stafford.  Congressman  Cabell,  could  you  comment  on  the  prop¬ 
osition  of  whether  or  not  the  contracts  to  supply  milk  to  military  in¬ 
stallations  are  usually  unattractive  enough  so  that  major  handlers 
more  or  less  rotate  the  dubious  honor  of  bidding  on  and  supplying 
milk  ? 

Mr.  Cabell.  I  know  of  no  such  case  where  that  happens.  The  mili¬ 
tary  contracts  are  desirable  from  the  view  point  of  maintaining  a  good 
volume  through  your  plant.  The  whole  industry  has  gotten  on  such  a 
low  margin  over  a  period  of  years,  like  most  other  facets  of  tlie  food 
industry,  that  the  only  way  you  can  sustain  your  operation  is  to  put  an 
efficient  volume  through  that  plant,  and  your  military  contracts  help 
to  provide  the  difference  there  between  an  efficient  operation  and  an 
inefficient  one. 

Therefore,  they  are  generally  to  be  desired. 

Again,  though,  I  call  your  attention  to  the  fact  that  under  the  pres¬ 
ent  situation  there  is  a  definite  hazard  involved  for  the  small  operator 
because  he  just  cannot  take  a  loss  such  as  is  being  incurred  at  this 
time. 

65-0®6^66— No.  93 - 2 
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Mr.  Stafford.  I  think,  Mr.  Chairman,  that  our  colleague’s  testi¬ 
mony  has  been  very  helpful.  I  want  to  express  my  appreciation  for 
it. 

Mr.  Cabell,.  Thank  you,  sir. 

Thank  you,  Mr.  Chairman. 

Mr.  Price.  Thank  you,  Mr.  Cabell. 

The  next  witness  will  be  the  Honorable  George  W.  Grider,  a  Mem¬ 
ber  of  Congress  from  Tennessee. 

We  are  glad  to  have  you  with  us.  Congressman. 

Mr.  Grider.  Thank  you,  Mr.  Chairman.  It  is  an  honor  for  me  to 
appear  before  this  distinguished  subcommittee,  and  I  am  very  grate¬ 
ful  for  the  opportunity. 

I  have  a  prepared  statement  which  I  would  like  to  submit,  and  in  the 
interest  of  saving  this  committee’s  time,  I  think  I  can  make  a  few 
comments  on  it. 

Mr.  Price.  Without  objection  the  full  statement  will  be  included 
in  the  record. 

(The  full  statement  is  as  follows :) 

Remarks  by  Representative  George  W.  Grider 


Mr.  Chairman,  distinguished  members  of  the  Subcommittee,  I  have  come  before 
your  subcommittee  today  to  testify  on  behalf  of  H.R.  17500.  I  support  this  bill 
because  I  feel  that  an  inadvertant  injustice  on  the  part  of  the  Department  of 
Agriculture  has  been  committed  which  has  placed  three  small  independent  milk 
plants  in  Memphis,  Tennessee  in  a  tremendous  financial  squeeze.  Allow  me 
to  review,  briefly,  the  plight  of  one  of  these  dairies. 

On  December  14,  1965,  Klinke-Reed  Dairies  was  awarded  a  contract  by  the 
U.S.  Naval  installation  at  Millington,  Tenn.,  to  supply  milk  for  the  period  of 
January  1  thru  June  30,  1966.  In  calculating  the  bid  in  this  sensitive  and  com¬ 
petitive  market,  Kinke-Reed  Dairies  used  all  available  information  and  estima¬ 
tions  on  producer  milk  prices  for  the  period  involved.  Projections  from  the 
milk  producer’s  cooperative  were  used.  The  formula  established  by  the  Federal 
Market  Administration  was  used.  And,  since  there  has  been  a  seasonal  drop 
in  milk  prices  historically  every  March  1,  since  1950  when  the  Memphis  Order 
originated,  the  Dairy  was  able  to  make  a  good  bid  which  would  allow  them  a  fair 
profit. 

The  business  risk  that  the  Klinke-Reed  Dairies  was  taking  involved  the 
fluctuation  in  the  basic  price  of  milk.  Fluctuation,  we  all  must  agree,  is  a  normal 
business  risk  to  be  assumed  by  the  bidder.  The  basic  formula  price  in  the 
Memphis  market  fluctuated  upward  during  the  first  four  months  of  1966. 

The  following  is  as  contrasted  with  the  first  four  months  of  1965 : 


1966 


1965 


January-. 
February. 
March _ 


April, 


$3. 47 
3. 47 
3.58 
3.68 


$3. 29- 
3. 25 
3.22 
3.22 


Note. — This  represents  the  basic  formula  price  of  class  I  milk  based  on  the  average  price  paid  for  milk 
In  Minnesota  and  Wisconsin.  This  is  termed  the  Minnesota-Wisconsin  series  by  the  Department  of 
Agriculture. 


These  fluctuations,  as  inordinately  high  as  they  were  (a  $.44  disparity  in  the 
month  of  April) ,  must  still  be  considered  a  normal  business  risk. 

This  basic  formula  price  is  only  1  of  3  factors  determining  the  price  of  milk. 
A  second  is  the  supply-demand  adjuster  which  is  calculated  monthly  on  the  basis 
of  supply  and  demand.  The  third  factor  is  the  seasonal  buying  factor.  This 
figure  is  high  when  the  Agriculture  Department  wishes  to  stimulate  milk  produc¬ 
tion — September  through  February  in  Memphis — and  low  when  the  USDA  wishes 
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to  curtail  production.  Hence,  in  Memphis  from  March  through  July  the  seasonal 
buying  factor  has  always  been  reduced,  thereby  discouraging  milk  production. 
An  unexpected  demand  arose  in  March.  For  the  first  time  since  the  program 
began  in  1950,  the  Secretary  kept  the  March  seasonal  buying  factor  high  to  act 
as  a  production  stimulant.  The  Secretary’s  decision  was  in  the  best  interest  of 
the  dairy  farmer  as  well  as  the  average  consumer. 

By  way  of  a  graphic  explanation,  let  me  take  the  month  of  January,  1966  (see 
below).  As  I  stated  previously,  the  basic  formula  price  for  Class  I  milk — milk 
for  fiuid  consumption — was  $3.47.  The  supply-demand  adjuster  was  $.25.  The 
seasonal  buying  factor  in  January,  1966  was  $1.91.  This  adds  up  to  $5.63  per 
hundred  weight— the  minimum  price  paid  by  milk  dealers  for  Class  I  milk  as 
set  by  the  USD  A.  In  January,  1965,  this  figure,  as  was  usual  because  of  the 
customary  seasonal  price  decline,  dipped  to  $5.11  per  hundred  weight.  But  on 
March  1,  1966,  after  the  Secretary  had  susi)ended  the  reduction  of  .seasonal  price 
factor  (which  historically  has  been  in  effect  more  than  15  years),  the  minimum 
price  was  $5.73  per  hundred  weight.  The  small,  independent  dairies  had  ex¬ 
pected,  and  had  every  right  to  expect,  the  $.41  decrease. 

The  effect  of  this  action,  then,  was  to  increase  the  Klinke-Reed  Dairies’  milk 
buying  price  by  $.41  per  hundred  weight  from  March  2  through  April  10,  at  which 
time  the  Secretary  restored  the  seasonal  factor.  But  at  the  same  time,  he 
increased  the  base  price  $.22  per  hundred  weight  which  held  through  July. 
Hence,  in  March,  April,  May  and  June,  Klinke-Reed  Dairies  had  to  pay  an 
average  of  $.65  per  hundred  weight  more  than  they  had  paid  the  previous  years 
and  $.41  per  hundretl  weight  more  than  they  had  reasonably  estimated. 

What  do  all  of  these  statistics  mean?  It  simply  means  that  on  a  contract 
totaling  $173,087.18  for  a  six-month  i>eriod,  the  Klinke-Reed  Dairies,  who  were 
hoping  to  realize  a  painstakingly-calculated  profit  of  between  five  and  six  thou¬ 
sand  dollars  suffered  instead  a  loss  of  $5,000.  This  was  also  the  ease  with 
Turner’s  Dairy  and  Cedar  Grove  Dairy  in  Memphis. 

This  loss,  due  to  the  USDA  action,  was  not  just  in  expected  profit.  These 
three  Memphis  dairies  are  actually  hundreds  of  dollars  short  of  receiving  from 
the  Navy  the  actual  cost  of  the  milk. 

The  Secretary’s  decision  on  March  1  was  a  good  one  for  the  dairy  farmer. 
It  has  been  beneficial  to  the  consumer.  However  three  businesses  in  Memphis, 
as  well  as  innumerable  others  across  the  country  with  similar  government  con¬ 
tracts,  are  suffering  a  financial  loss.  These  businesses,  on  the  basis  of  over  15 
years  of  exi>erience  were  expecting  a  $.41  i)er  hundred  weight  decline  in  March. 
The  sudden  and  unprecedented — ^although  necessary — action  taken  by  the  Secre¬ 
tary  could  in  no  way  be  foreseen.  Since  these  dairies  have  a  contract  with  a 
government  installation  and  since  the  government  is  responsible  for  the  price 
increase,  it  seems  to  me  that  the.se  independent  milk  producers  are  entitled  to 
collect  the  increase  in  raw  milk  i)rice  from  the  Navy. 

Mr.  Chairman,  I  sincerely  hope  that  your  committee  will  take  action  to  provide 
remuneration  to  these  small  dairly  operators  who  have  been  damaged  by  an 
otherwise,  prudent  decision  on  the  part  of  the  Secretary. 

Minimum  Prices  Paid  by  Milk  Dealers  for  Class  I  Milk — Set  by  U.S.D.A. 


Base  -formula  price 


1966 

1965 

January _ 

$3.47 

$3.29 

■pAhmary 

3.  47 

3.26 

M  arch 

3.68 

3.22 

Example,  January  1966 

Per 

hundred- 

Wweight 

Basic  formula  price  for  class  I  milk  (derived  from  Government’s  average  of  competitive  tuying'prices 


of  900  dairy  manufacturing  plants  in  Minnesota  and  Wisconsin) _ $3. 47 

Supply-demand  adjuster  (calculated  monthly) _  i.  25 

Differential  over  basic  formula  (transportation  allowance  from  Minnesota-Wisconsln  plus  incentive),.  1. 91 


Minimum  price  in  January  1966 _ _ _ _ _ _  6. 6 
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Minimum  prices  over  &-niontJi  span 


1966 

1965 

$5.63 

5.63 

5.  726774 
5.  707 

5.61 

5.62 

$5.67 
5.55 
5.11 
4. 96 
4.  99 
5. 01 

STATEMENT  OF  HON.  GEORGE  W.  GRIDER,  REPRESENTATIVE 

FROM  TENNESSEE 

Mr.  Grider.  Thank  you. 

Mr.  Chairman,  basically  it  seems  to  me  that  the  problem  is  this: 
The  small  milk  producer  is  operating  in  an  artificial  market  where 
prices  are  set  by  the  U.S.  Government.  He  is  dealing  with  another 
branch  of  the  Government  in  the  case  of  my  constituents,  that  is, 
the  U.S.  Navy,  under  a  contract  which  does  not  take  into  account  the 
possibility  that  the  Department  of  Agriculture  will  change  its  policies. 

In  the  case  of  my  three  dairies,  ever  since  the  marketing  order  went 
into  etfect  in  about  1950,  there  had  always  been  a  downward  iirice 
adjustment  called  a  seasonal  buying  factor  in  March  of  every  year. 

It  is  to  the  benefit  of  the  Navy,  and  to  the  Government  generally, 
that  these  contractors  take  into  account  whether  the  price  will  go  down 
in  March. 

In  my  case,  my  dairymen  took  that  into  account,  and  as  a  Result 
the  Navy  got  a  much  better  contract  in  a  very  sensitive  and  competi¬ 
tive  market  than  if  this  had  not  been  done. 

Then,  through  no  fault  of  its  own  and  in  the  face  of  a  history  of 
15  years,  the  Department  of  Agriculture  did  not  reduce  the  seasonal 
buying  factor  in  March,  which  changed  the  price  by  II  cents  per 
hundredweight. 

My  client  has  not  only  failed  to  realize  a  profit,  but  I  might  point 
out  that  the  contract  totaled  in  the  case  of  the  specific  dairy  I  men¬ 
tioned  in  my  testimony,  $173,000,  and  he  was  hoping  for  a  profit  of 
between  $5,000  and  $6,000,  which  is  a  little  over  3-percent  profit. 

Instead  of  that,  because  of  this  unprecedented  change,  he  has 
sutfered  a  loss  of  about  the  same  amount. 

He  has  actually  on  some  occasions  been  forced  to  sell  the  milk  below 
the  cost  to  him,  taking  into  account  the  cost  of  transportation.  This 
seems  to  me  totally  unfair,  Mr.  Chairman,  to  make  a  contract  with 
an  entity  of  the  U.S.  Government  which  controls  the  iirice  of  the 
product,  and  then  have  that  entity  change  the  price  in  an  unprece¬ 
dented  manner  when  the  contract  is  in  midperformance,  and  then  not 
make  any  provisions  and  not  even  permit  provisions  to  be  in  the  con¬ 
tract  which  would  provide  for  an  equitable  settlement. 

That  is  the  case,  and  that  is  the  reason  that  this  bill  has  been 
introduced  and  I  believe  the  reason  the  committee  is  holding  hearings. 

I  most  earnestly  and  respectfully  urge  the  passage  of  the  Evans  bill. 

Mr.  Price.  Thank  you  very  much.  I  have  had  an  opportunity  to 
read  over  your  full  statement,  and  I  think  it  is  a  fine  statement  as 
you  found  it  in  your  own  area. 

Are  there  any  questions  of  Congressman  Grider? 
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Mr.  Hall.  Mr.  Chairman,  I  want  to  extend  the  same  thanks  and 
compliments  to  Congressman  Grider  that  you  have.  This  is  an  excell¬ 
ent  statement.  It  is  clear,  analytical,  succinct,  and  it  presents  the 
problem  certainly  from  the  point  of  view  of  the  Ivlinke-Eeed,  Cedars, 
and  the  people  in  and  around  Memphis. 

This  is  the  kind  of  information  we  need.  In  addition  to  that.  Con¬ 
gressman  Grider  has  gone  right  to  the  meat  of  the  coconut,  so  to 
speak.  At  the  top  of  page  3  of  his  statement  he  speaks  of  suspending 
the  15-year  seasonal  price  factor.  This  has  been  a  suspension  of  the 
reduction  of  the  seasonal  price  factor. 

Perhaps  we  are  nibbling  at  a  temporary  solution  for  a  very  basic 
]3roblem,  'and  all  of  us  are  in  agriculture  and  milk  marketing  order 
areas.  Extensive  hearings  have  been  held,  I  will  say  for  the  members 
who  do  not  represent  particular  milk  marketing  areas,  on  this  veiy 
problem. 

Perhaps  we  shoidcl  get  at  the  basic  common  denominator  and  the 
luiderlying  cause  of  this  business  and  not  have  artificial  shoring  up  and 
differential  Federal  control  of  marketing  orders  in  different  areas, 
whereas  in  the  Southeast  United  States  parity  support  and  marketing 
orders  are  one  rather  sizable  factor,  'albeit  milk  supply  is  just  about 
as  good  as  it  is  in  the  real  milk-producing  areas,  the  famoiis  ones  such 
as  all  of  our  colleagues  here  represent. 

However,  it  still  causes  a  differential  and  differences  in  the  support 
of  parity  for  milk  and  its  products. 

I  am  not  sure  but  what  we  should  be  addressing  ourselves  to  repeal¬ 
ing  Mr.  Freeman’s  order  No.  34  in  the  Federal  Register  rather  than 
amending  the  contract.  Perhaps  we  should  be  doing  both,  but  let  us 
not  be  imaware  that  this  is  the  more  basic  of  the  two  problems. 

Then,  of  course,  there  is  a  third  even  more  basic  problem  than  that. 
I  believe,  if  I  may  have  just  another  minute,  Mr.  Chairman,  it  is  as 
good  a  time  as  any  to  state  that.  Theie  will  be  a  progressive  shortage 
of  milk  and  dairy  products  in  the  United  States  of  America  based 
on  such  simple  equations  as  the  population  explosion  and  the  de¬ 
crease  in  census  of  dairy  cattle.  You  do  not  have  to  be  much  of  a 
modern-day,  new-math-type  of  figuier,  as  Ave  say  doAvn  in  the  Ozarks 
dairyshed,  to  realize  that  if  you  are  dropping  off  100,000  cattle  a  year, 
Avhich  produce  1,000  pounds  of  milk  a  year  at  $4  a  hundredAveight, 
that  you  are  losing  one  of  the  greatest  industries  that  Ave  liaA^e  had. 
But,  even  more  important  than  that  the  consumer  Avill  be  bidding  for 
a  short  product. 

I  do  not  think  any  amendment  or  any  laws  Ave  make  Avill  hav^e  much 
effect  on  this  unless  Ave  can  stimulate  replenishment  of  the  soil  and 
keep  the  young  farmer  on  the  farm  and  our  dairy  herds  Avell  culled 
and  the  census  up. 

Is  that  a  fair  statement  ?  I  avouIcI  like  to  hear  you  comment  on  that. 

Mr.  Gkider.  I  Avould  like  to  associate  myself  completely  with  the 
remarks  of  my  friend  from  Missouri,  Dr.  Hall. 

Mr.  Ghairmian,  if  you  Avill  pemiit  an  extraneous  remark,  I  thank 
Dr.  Hall  for  his  comments  and  your  comments  about  this  statement. 

I  think  it  would  not  be  inappropriate  at  this  time  to  introduce  an 
intern  on  my  staff,  an  intern  up  here  for  summer  training,  Mr.  David 
Lynn,  who’  has  AA’orked  with  me  long  and  hard  on  this  subject,  and  Avho 
has  had  a  great  deal  to  do  Avith  the  preparation  of  this  statement. 


/ 
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These  young  people  work  here  with  practically  no  salary  and  become 
deeply  involved,  get  a  great  education,  and  I  think  we  all  profit  from 
it. 

Thank  you  so  much. 

Mr.  Price.  We  are  glad  to  see  you  make  such  good  use  of  your  intern, 
Mr.  Grider. 

We  are  glad  to  have  you  here,  Mr.  Lynn. 

The  next  witness  will  be  Congressman  Lynn  E.  Stalbaum  of 
Wisconsin. 

He  will  be  accompanied  by  Mr.  Wilbur  Eittmueller. 

STATEMENT  OF  HON.  LYNN  E.  STALBAUM,  A  REPRESENTATIVE 

FROM  WISCONSIN 

Mr.  Stalbatjm.  Thank  you,  Mr.  Chairman.  I  have  filed  copies  of 
my  statement  with  the  members. 

Mr.  Eittmueller  is  with  the  Dean  Food  Co.  which  has  purchased  the  / 
Bowman  Dairy.  He  will  be  making  reference  to  Dean  foods  in  his  ' 
statement  and  these  two  companies  are  one  and  the  same. 

Prior  to  entering  the  Congress  I  served  for  14  years  as  executive  sec¬ 
retary-treasurer  of  the  Eacine  Milk  Producers  Cooperative  Associa¬ 
tion,  representing  farmers  who  sold  milk  to  dairies,  primarily  in 
Eacine,  Wis.,  but  also  to  nearby  markets. 

All  of  our  operation  was  covered  by  milk  marketing  orders — either 
that  which  regulated  the  Milwaukee  market  or  the  one  which  covered 
the  Chicago  market. 

Under  milk  marketing  orders,  mathematical  formulas  are  estab¬ 
lished  for  the  pricing  of  milk.  There  are  several  different  levels  or 
pricing,  normally  I'eferred  to  as  “classes  of  utilization.”  In  general, 
one  class  covers  all  milk  and  milk  products  sold  in  bottled  form,  such 
as  whole  milk,  skim  milk,  and  cream.  A  second  class  covers  such 
products  as  ice  cream,  while  a  third  class  covers  such  manufactured 
products  as  butter,  dried  skim  milk,  and  cheese. 

The  milk  marketing  orders  established  these  mathematical  formulas 
so  that  they  could  be  projected  into  the  future.  On  this  basis,  milk 
handlers  could  Imow  within  a  few  cents  what  the  price  would  be  which 
they  would  have  to  pay  to  their  farmers  in  any  given  month.  On  this  | 
basis,  they  could  determine  their  costs  and  submit  their  bids  for  Gov-  ' 
ernment  contracts,  most  of  which  are  let  for  a  6-months  period. 

One  of  the  handlers  to  whom  we  sold  a  large  volume  of  milk,  the 
Progressive  Dairy  Co.,  of  Eacine,  Wis.,  a  subsidiary  of  Bowman  Dairy 
in  Chicago,  successfully  bid  on  this  basis  on  milk  contracts  at  the  mili¬ 
tary  establishments  at  Great  Lakes  and  Fort  Sheridan,  Ill.  I  have 
been  informed  that  they  have  continued  to  bid  on  these,  and  at  the 
present  time  are  delivering  milk  under  contract  to  each  of  these 
installations. 

This  year,  as  a  result  of  marked  decline  in  milk  production,  the 
Secretary  of  Agriculture  has  seen  fit  to  modify  a  number  of  milk 
marketing  orders  to  increase  the  return  to  the  dairy  farmers,  and  in 
so  doing  hopefully  reverse  the  downward  production  trend. 

These  adjustments  could  not  be  successfully  anticipated  by  dairies 
because  the  prices  ordered  by  the  Secretary  of  Agriculture  are  mini¬ 
mum  prices.  _  Under  milk  marketing  orders,  dairies  must  pay  these 
prices  to  their  farmer-producers.  No  exception  can  be  made  because 
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tliey  anticipated  a  lower  cost  when  bidding  on  a  Department  of 
Defense  contract. 

It  is  my  belief  that  adjustments  directly  in  line  with  the  adjust¬ 
ments  in  the  order  price  should  be  made  in  these  contracts.  Not  to 
do  so  is  unfair  to  these  handlers  but  I  also  believe  it  could  ultimately 
be  unfair  to  the  Government,  because  bidders  would  have  to  “hedge’’ 
their  bids  to  cover  any  possible  upward  adjustment  in  price.  For 
these  reasons,  I  urge  the  adoption  of  H.R.  17600. 

There  is  one  area,  however,  which  H.R.  17500  does  not  cover  which 
in  my  opinion  the  subcommittee  should  consider  with  the  thought  of 
amending. 

All  of  the  milk  marketing  orders  with  which  I  am  familiar  base 
their  class  pricing  on  manufactured  milk  prices  in  Minnesota  and 
Wisconsin,  which  in  turn  are  normally  closely  related  to  price  supports. 

Therefore,  when  price  supports  were  raised  to  $3.50  per  hundred¬ 
weight  on  April  1  and  $4  per  hundredweight  on  July  1,  these  upward 
adjustments  could  very  well  reflect  themselves  in  prices  for  various 
classes  of  milk  under  the  milk  mai’keting  orders.  My  interpretation 
of  H.R.  17500  leads  me  to  believe  that  such  price  changes  would  not 
be  basis  for  contract  price  adjustments  because  they  are  not  directly 
ordered  by  the  Secretary  of  Agriculture  as  “increases  in  the  producer 
prices  of  fluid  milk  for  beverage  purposes.” 

I  would  therefore  suggest  that  the  bill  be  amended  to  provide  a  basis 
for  contract  adjustments  wherever  it  can  be  clearly  shown  that  the 
increase  in  cost  to  the  dealer  is  the  result  of  actions  by  the  Secretary 
of  Agriculture. 

Thank  you. 

Mr.  Price,  Thank  you  very  much,  Mr.  Stalbaum. 

Mr.  Rittmueller,  have  you  a  statement  ? 

STATEMENT  OF  WILBUR  RITTMUELLER,  DEAN  FOODS  CO. 

Mr.  Rittmueller.  Yes.  I  would  like  to  present  my  statement,  Mr. 
Chairman.  The  members  of  the  committee  have  copies  of  it. 

At  present,  the  Dean  Foods  Co.  has  four  Government  milk  contracts 
in  effect  in  the  States  of  Wisconsin  and  Michigan.  These  contracts 
are  described  in  schedule  A.  One  has  ibeen  in  effect  since  January  1, 
1966,  and  will  be  in  effect  until  December  31, 1966.  The  others  are  for 
a  6-month  period  with  effective  dates  of  May  25,  June  1,  and  July  1, 
1966.  These  bids  are  usually  submitted  1  to  1%  months  before  effec¬ 
tive  dates. 

Since  the  submission  of  these  bids  we  have  had  unprecedented 
changes  by  the  Department  of  Agriculture  on  the  price  of  raw  milk 
imder  Federal  milk  marketing  orders  which  we  are  regulated  under. 
The  following  changes  have  been  made  by  the  Department  of 
Agriculture : 

1,  Effective  December  1, 1965,  it  was  ruled  that  the  December  1965, 
January  and  February  1966  milk  price  would  be  the  same  as  Novem¬ 
ber  1965,  and  therefore  this  announcement  eliminated  the  normal  sea¬ 
sonal  decline  of  20  cents  per  hundredweight  which  would  have  been 
effective  under  the  Federal  milk  marketing  orders. 

2.  Effective  April  10, 1966,  the  Federal  milk  marketing  orders  were 
amended  so  that  class  1  prices  were  increased  22  cents  per  hundred¬ 
weight  through  J  une  1966. 
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3.  Effective  July  1,  1966,  the  Federal  milk  marketing  orders  were 
amended  for  the  purpose  of  computing  class-l  prices  for  each  month 
beginning  July  1,  1966.  These  amendments  provided  that  the  basic 
formula  price  would  not  be  less  than  $4.  The  basic  formula  price 
would  have  been  $3.82  per  hundredweight  so  that  with  this  change 
there  was  an  18-cent-per-hundredweiglit  increase. 

4.  On  July  1,  1966,  the  support  price  on  milk,  butter,  cheese,  and 
milk  powder  was  increased  from  75  to  88  percent  of  parity.  As  a 
result  of  this  parity  change  and  a  concurrent  decrease  in  milk  pror 
duction,  the  basic  formula  prices,  better  known  as  the  iMinnesota- 
IVisconsin  price,  have  shown  a  rapid  increase  from  $3.82  per  hundred¬ 
weight  for  June,  $4.05  per  hundredweight  for  July,  and  $4.26  per 
hundredweight  for  August  Avith  an  additional  increase  for  September 
to  l)e  announced  on  October  6. 

Tliese  price  increases  are  without  f)recedent.  Never  before  has  the 
price  of  milk  increased  so  drastically  in  such  a  short  period  of  time. 
Recent  publications  indicate  that  these  raises  in  milk  prices  have 
not  come  to  an  end.  As  a  result,  milk  processors  obligated  under 
Government  bid  contracts  are  caught  in  an  intolerable  cost-price 
squeeze.  Losses  on  these  contracts  will  be  enormous  and  milk  proc¬ 
essors  need  some  assurance  and  help,  if  they  are  to  continue  to  bid 
on  Government  business  that  an  equitable  price  adjustment  will  be 
made  for  contracts  in  effect  or  on  contracts  to  be  bid  in  the  future. 

The  milk  processor  is  able  to  project  normal  increases  in  labor  and 
other  costs  and  a  normal  increase  in  milk  prices,  but  when  we  haA^e 
unstable  raAv  milk  prices  that  haA-e  increased  beyond  our  imagination 
then  Ave  need  relief  on  past  and  future  contracts  until  Ave  once  again 
liaA’e  a  more  stable  and  orderly  milk  supply  and  prices. 

It  is  my  opinion  that  future  GoA-ernment  contracts  should  state 
AAdiich  Federal  order  milk  price  should  be  taken  into  consideration 
in  the  bid  and  should  proAucle  that  price  adjustments  be  made  on  total 
pounds  of  milk  delAered  during  each  montli,  either  o\’er  or  under  the 
stated  milk  price. 

Tills  also  could  be  accomplished  Avith  a  monthly  change  in  the  bid 
price  after  the  Federal  announcement  of  milk  price  on  the  fifth  day 
of  each  month,  based  on  a  predetermined  formula  on  hoAV  milk  cost 
increases  or  deci’eases  affect  the  finished  package  of  milk. 

Thank  you  for  giving  me  the  opportunity  to  express  the  AueAvs  of 
the  Dean  Foods  Co.  on  this  matter. 

(The  schedule  referred  to  by  Mr.  Rittmueller  is  as  folloAvs:) 

Schedule  A 

Great  Lakes  Naval  Training  Center : 

1.  Date  Bid  Submitted — April  27,  1966. 

2.  Contract  Amount — $175,261.20. 

8.  Contract  Period — June  1  through  November  30, 1966. 

Fort  Sheridan,  Ill. : 

1.  Date  Bid  Sidnnitted — Ma.v  19,  1966. 

2.  Contract  Amount — .$85,688.69. 

3.  Contract  Period — .July  1  through  December  31,  1966. 

Camp  McCoy,  Sparta,  Wi.s. : 

1.  Date  Bid  Submitted — December  8,  1965. 

2.  Contract  Amount — $129,878.00. 

3.  Contract  Period — January  1  through  December  31, 1966. 

Wurtsmith  Air  Force  Base,  Oscoda,  Mich. : 

1.  Date  Bid  Submitted — March  10,  1966. 

2.  Contract  Amount — $69,589.60. 

3.  Contract  Period — May  25  through  NoAmmber  24, 1966. 
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Mr.  Price.  Mr.  Rittmueller,  will  you  explain  the  relationship  be¬ 
tween  price  support  and  Federal  marketing  orders? 

IVIr.  Rrri'MUELLER.  I  feel  as  the  support  prices  go  up  then  this  in 
turn  raises  the  prices  that  our  class  prices  are  based  on,  that  is  Minne¬ 
sota- Wiscon  si  n. 

As  these  producers  of  manufacturing  products  can  get  more  for 
their  products,  they  are  paying  more  for  their  milk,  and  in  turn  that 
raises  our  basic  formula  price  under  the  orders. 

Mr.  Price.  What  does  the  marketing  order  state  ?  What  price  do 
they  state  in  the  order? 

Mr.  Eiiu'mueleer.  They  never  refer  to  support  prices,  as  such. 
Most  orders  are  based  on  what  they  call  the  Minnesota- Wisconsin 
price.  They  use  that  as  a  formula  price,  and  then  these  orders  have 
a  certain  amount  they  add  over  this  amount  each  month  for  use  of 
the  milk  in  these  different  classes. 

,  Mr.  Price.  Why  the  designation  Minnesota-Wisconsin?  Why  is 
I  that  used? 

IVIr.  RiTTMurEELER.  As  I  understand  it,  these  are  approximately  300 
to  350  companies  which  take  the  average  price  they  pay  to  their 
farmers  for  their  manufacturing  products  for  that  month.  They  add 
all  this  together  and  this  is  the  published  Minnesota-Wisconsin  price. 

Mr.  Price.  Is  it  usually  acceptable  to  the  milk  industry  throughout 
the  country  ? 

Mr.  Staebaum.  The  Minnesota-Wisconsin  formula  to  which  both  of 
us  referred  to  in  our  testimony  is  thoroughly  spelled  out  now  in  al¬ 
most  every  order  in  the  country  as  the  basis  from  which  you  start  the 
order  prices. 

You  have  to  have  some  starting  point,  so  the  Secretary  of  Agricul¬ 
ture,  in  hearings  throughout  the  country,  determined  they  would  take 
this  average  price  in  the  Minnesota-Wisconsin  area,  which  is  the  nor¬ 
mal  surplus-producing  area,  and  then  each  order  would  have  for  the 
various  classes  of  milk  an  override  from  this  figure. 

Basically,  therefore,  this  has  been  acceptable  to  the  industry,  but  it 
is  written  in  each  of  the  milk  marketing  orders.  That  is  why  we  are 
both  touching  on  this. 

I  want  to  come  back  to  that  further  after  questioning  on  the  final 
statement. 

Mr.  Stafford.  I  wanted  to  ask  for  some  clarification  of  the  basic 
formula  prices  that  were  commented  on  here  on  page  2  of  your 
statement,  Mr.  Rittmueller. 

That  is  the  basic  price,  I  imagine,  that  our  distinguished  colleague, 
Mr.  Stalbaum,  was  speaking  to  ? 

Mr.  Rittmueixer.  That  is  right. 

(Additional  information  is  furnished  later  in  the  record:) 

Mr.  Stafford.  And  not  a  blend  price  or  a  class-1  price,  class-2  price, 
or  class-3  price  ? 

Mr.  Rittmueller.  That  is  right.  That  is  the  price  which  in  most 
orders  determines  what  the  final  price  will  be  Avhich  we  pay  for  the 
milk  which  goes  into  the  milk  bottle. 

Mr.  Price.  Mr.  Rittmueller,  you  have  a  schedule  of  your  existing 
contracts  on  the  final  page  of  your  statement. 

Have  you  estimated  what  your  anticijiated  loss  would  be  on  those 
four  contracts  in  the  event  relief  is  not  granted  in  some  way  ? 
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Mr.  Kittmueller.  Well,  in  the  majority  of  the  cases  it  will  be  ap¬ 
proximately  20  to  40  percent  below  what  oiir  estimates  were  for  a  given 
month.  It  Vonlcl  depend  on  when  we  start.  The  one  that  starts  Jan¬ 
uary  1  would  show  it  to  be  quite  a  bit  out  of  line.  Naturally  there  we 
had  three  other  increases  since  which  we  could  not  anticipate. 

When  you  get  to  that  one  starting  in  June  you  have  had  some  indi¬ 
cation  of  perhaps  point  No.  1  being  in  effect,  so  down  the  line  they 
do  decrease  as  far  as  the  loss  factor  is  concerned. 

The  one  starting  sooner  naturally  would  be  higher  because  the  raw 
costs  there  have  gone  a  lot  higher,  much  higher  than  we  had  antici¬ 
pated. 

There  is  a  loss  factor  here  and  I  would  like  to  comment,  too,  that  we 
noticed  under  one  bid  that  already  the  commissary  has  gone  by  their 
original  requast  on  butter.  I  believe  we  bid  on  9,000  pounds  back 
there.  They  are  now  telling  us  we  are  not  living  up  to  our  contract. 
We  say  we  ha'^-e  already  supplied  the  full  contract. 

Naturally  we  ai’e  reluctant  because  when  we  bid  butter  it  was  69 
cents,  and  that  is  what  we  bid  on.  Now  the  price  is  79  cents. 

Mr.  Price.  "Why  do  they  say  the  user  is  not  living  up  to  its  contract 
if  you  have  already  supplied  the  9,000  pounds? 

j\Ir.  Rittmueleer.  They  are  attempting  to  get  more  because  they 
still  have  these  sales  from  the  commissary. 

Mr.  Price.  Was  it  estimated,  or  Avas  it  a  firm  figure? 

]\Ir.  Eittmueller.  It  was^ — well,  normally  the  contract  states  a  firm 
figure  with  A’ariations  of  10  percent. 

Mr.  Price.  Any  other  questions,  gentlemen  ? 

Mr.  Hall.  Do  you  furnish  dried  milk  to  posts,  camps,  and  stations 
of  the  military  ? 

Mr.  Eittmueller.  No,  sir. 

Mr.  Hall.  Do  you  furnish  any  for  the  Department  of  Defense  to  use 
overseas  in  the  mechanical  cows  ? 

Mr.  Eittmueller.  No.  We  have  very  little  or  no  powered  busi¬ 
ness — actually  we  haA^e  none. 

Mr.  Hall.  To  your  knowledge  do  other  big  food  and  dairy  com¬ 
panies  furnish  and  produce  to  the  Department  of  Defense  for  overseas 
transportation  or  directly  supply  overseas  posts,  camps,  and  stations  ? 

Mr.  Eittmueller.  I  believe  so.  We  have  bids  coming  in  all  the  time 
for  this  article,  but  we  are  not  in  tliat  line  of  business. 

Mr.  Stalbaum.  Most  of  the  manufactured  milk  products  come  from 
nortliern  Wisconsin  and  Minnesota  in  separate  classes,  separate  from 
the  fluid  milk  operations  you  find  around  the  large  cities. 

I  would  expect  that  the  plants  which  are  supplying  those,  getting 
contract  awards  in  those  instances,  more  normally  are  in  the  manu¬ 
factured  milk  business. 

Mr.  Hall.  I  certainly  thank  you,  gentlemen.  I  know  that  Ave  all 
appreciate  this. 

If  we  would  implement  Avhat  you  recommend,  Mr.  Eittmueller,  with 
regard  to  the  future  Government  contracts  plus  what  H.E.  17500  does, 
plus  the  additional  corrections  that  Congressman  Stalbaum  makes, 
Avouldn’t  that  take  the  gamble  out  of  bidding,  practically  ? 

Mr.  Eittmueller.  Yes. 

Mr.  Hall.  It  would  be  ideal,  but  would  it  come  dangerously  close  to 
fixing  prices  ? 

Mr.  Eittmueller.  I  don’t  believe - 
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Mr.  Haix.  Legislative  fixing  of  prices? 

Mr.  Rittmueller.  Let  me  just  say  that  for  the  last  5  years  if  you 
look  at  your  raw-milk  costs  you  might  have  had  gradual  increase  over 
the  year  of  from  5  to  10  cents  a  year,  so  that  at  that  time  you  did  have 
a  very  stable  price  which  we  are  practically  asking  for  now. 

The  thing  that  has  come  about  is  this :  When  we  have  a  dollar  in- 
ci-ease  in  a  year’s  time  no  one  could  have  predicted  this.  I  feel  there 
was  one  other  point - 

Mr.  Hall.  I  understand  that  thoroughly,  if  I  may  interject. 

As  of  now  I  have  no  doubt  about  that. 

My  question  addresses  itself  as  to  how  far  we  go  in  rendering  you 
perfectly  safe  from  any  risk  in  the  open  market  place  of  competitive 
bidding. 

Mr.  Rittmueller.  I  may  say  that  the  University  of  Illinois  has 
this  built  in  to  their  contracts  now.  They  definitely  state  a  price  on 
which  you  base  your  bid,  like,  say,  the  Chicago  announced  class  1 
price.  Then  they  have  these  factors  already  built  in  with  regard  to 
any  increase  or  decrease. 

It  could  very  well  be  that  with  this  built  in  you  also  would  have 
some  decreases  if  this  milk  supply  starts  coming  back  again. 

Mr.  Hall.  That  is  all  I  have,  Mr.  Chairman, 

Mr.  Love.  Would  it  not  be  helpful  to  know  the  estimated  losses  on 
each  of  these  ? 

Mr.  Rittmueller.  We  got  a  general  response  to  that, 

Mr.  Love.  I  understand. 

Mr.  Price.  Could  counsel  be  more  specific  on  estimated  losses  on 
the  contract  you  mentioned  in  schedule  A  of  your  statement  ? 

Mr,  Hall,  Those  things  are  economically  secure  facts  at  times. 

Mr.  Rittmueller.  I  didn’t  estimate  that.  I  could  send  you  this 
information,  if  you  so  desire. 

Mr.  Staeford.  Supply  it  for  the  record. 

Mr.  Price.  Would  you  supply  it  for  the  record? 

Mr.  Rittmueller.  Yes. 

(The  information  requested  was  not  received  at  the  time  this  paper 
went  to  press.) 

Mr.  Price.  Thank  you. 

Mr.  Morgan  ? 

Mr.  Morgan.  From  a  business  practice  what  do  you  normally  do 
in  checking  with  your  suppliers  prior  to  bidding  on  a  contract  to  as¬ 
sure  that  you  will  have  a  quantity  of  milk  to  meet  the  requirement  of 
the  bid  at  a  reasonable  price  to  yourself  ? 

Mr.  Rittmueller.  You  mean  so  far  as  having  a  supply  available,  or 
the  paid  price  ? 

Mr.  Morgan.  So  far  as  having  a  supply  available,  as  well  as  an 
agreed  price. 

Mr.  Rittmueller.  First  of  all,  as  far  as  the  supply  available  is 
concerned,  we  have  not  run  into  this  situation  until  the  beginning 
of  this  year  when  milk  started  on  the  decline. 

Now,  there  is  an  area  there  of  having  some  problems  during  some 
part  of  the  week,  having  enough  milk.  You  hit  Wednesday  and 
Thursday  and  Friday  when  you  practically  produce  65  percent  of  the 
milk  supply.  This  is  the  way  the  grocers  and  big  chains  sell  their 
milk.  Monday  and  Tuesday  is  not  as  large. 
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Secondly,  these  are  regulated  under  the  Federal  orders,  so  you  know 
from  the  regidations  when  the  milk  is  going  up  and  when  it  is  sup¬ 
posedly  coming  down. 

Mr.  jMokgax.  How  far  in  advance  do  you  know,  normally? 

Mr.  Eitcmueller.  You  should  know  it  for  the  whole  year.  Nor- 
mall}^  you  have  a  decrease  under  the  one  I  am  talking  about  of  20 
cents  in  December. 

Mr.  Morgan.  A  seasonal  decrease? 

Mr.  KriTMUELLER.  Yes. 

Tlien  there  is  another  decrease  of  20  cents  in  March. 

Mr.  IMorgan.  Are  these  controlled  by  Federal  marketing  orders? 

Mr.  Eittmueuler.  Eight. 

Then  on  July  1  it  goes  up  20  cents.  In  August  it  goes  up  20  cents 
more. 

Therefore,  what  has  happened  here  is  that  they  have  eliminated 
these  seasonal  decreases  and  practically  put,  say,  a  yearly  price  on 
the  milk  we  are  buying. 

However,  in  addition  to  that  you  have  had  a  shortage  coming  up 
up  so  that  this  has  boosted  the  paid  price  over  and  beyond  these  things. 

Mr.  Morgan.  So  you  are  not  concerned  about  price  from  the  sup¬ 
plier,  because  you  will  have  to  pay  him  whatever  the  Department 
of  Agriciilture  tells  you  to  pay? 

Mr.  Ei'ctmueleer.  "VVe  have  to,  that  is  right. 

Mr.  Morgan.  Have  you  ever  requested  the  Department  of  Agricul¬ 
ture  or  the  Department  of  Defense  to  exempt  the  milk  procured  to 
satisfy  defense  contracts  ? 

Mr.  Eittmueller.  IVe  have  never  done  that;  no. 

Mr.  Stalbaum.  I  doubt  if  it  is  permitted  in  the  order.  I  doubt  if 
the  Secretary  can  waive  any  portion  of  that  on  a  pricing  basis  within 
a  class. 

Mr.  Eittmueller.  I  could  say  this:  As  you  know,  under  these 
Federal  milk  marketing  orders  you  have  constantly  Federal  hearings 
to  amend  the  orders.  All  of  these  changes  have  to  go  through  a 
hearing. 

I  testified  in  the  one  in  St.  Louis.  At  that  time  I  asked  for  relief 
from  the  Department  on  any  Govermnent  contracts  we  might  have 
at  that  time. 

If  there  was  a  price  increase  to  give  us  credit  on  this  amount. 

However,  in  their  decision  they  definitely  covered  this  point  and  said 
we  were  not  entitled  to  it,  or  they  did  not  see  any  reason  for  us  to 
receive  this. 

Dealers  in  these  hearings  have  asked  for  relief  on  that  portion  of 
the  business  where  we  sell  to  the  Government. 

Mr.  Price.  Eelief  in  what  way  ? 

Mr.  Eittmueller.  That  if  the  price  of  milk,  as  stated  here,  if  it 
went  up  22  cents,  that  we  would  get  credit  on  the  milk  we  sold  the 
Government,  and  it  would  not  take  the  22-cent  increase. 

Finally  what  it  would  amount  to  is  that  it  would  have  to  come  out  of 
the  price  we  paid  to  the  farmer. 

Mr.  Price.  Where  would  you  get  your  supply  if  you  reduced  the 
price  paid  to  the  farmer  ? 

Mr.  Eittmueller.  Actually,  I  feel  that  the  final  paid  price  to  the 
farmer,  when  you  take  the  Government  contract  into  consideration — 
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and  I  have  not  estimated  or  figured  this  out — normally  it  is  a  very 
small  amount  per  himdredweight,  when  you  do  not  put  this  increase 
into  effect  on  Govermnent  contracts.  They  did  not  see  fit  to  do  this, 
however. 

Mr.  Pmce.  Any  other  questions  ? 

Mr.  Stalbaum. 

Mr.  Staebaum.  Two  comments  I  would  like  to  make  on  tlie  ques¬ 
tioning.  First,  of  Congressman  Hall:  Permit  me  to  point  out  that 
this  does  not  get  into  bonuses  or  premiums  that  the  dairies  now  have 
to  pay. 

There  is  nothing  anticipated  in  Mr.  Rittmueller’s  testimony  or  mine 
that  tliis  ever  would  be  covered.  This  is  a  hazard  that  they  still  will 
continue  to  beai-,  and  it  is  a  very  real  one  in  the  Cliicago  area  at  the 
present  time. 

It  was  pointed  out  to  us  that  they  are  having  to  pay  premiums  over 
the  order  of  prices.  Even  with  the  passage  of  this  bill  or  amend¬ 
ments  to  it,  this  would  still  not  be  covered  ? 

Mr.  Hall.  Is  that  based  on  quality  ? 

Mr.  Stalbaum.  Volume.  All  of  this  is  grade  A  milk.  There  may 
be  some  premium  for  constancy  of  delivery. 

The  group  I  represented  had  a  full  supply  contract  with  the  sub- 
sidiaxy  that  I  mentioned,  Progressive  Daily,  and  there  were  tunes 
when  they  gave  us  some  premium  because  we  did  assure  a  full  supply. 
All  of  it  being  grade  A  milk,  thei’e  is  no  special  premium  for  quality. 

Mr.  Hall.  Does  that  go  right  down  to  the  producer,  the  pi’emium  or 
the  bonus? 

Mr.  Stalbaum.  It  does. 

Mr.  ILvll.  Is  it  based  on  excessive  butterf at,  for  example  ? 

Mr.  Stalb.\u3I.  There  are  differences  in  pricing  because  of  butterf  at, 
but  we  don’t  normally  consider  that  a  pi’emium. 

There  might  be  other  premiums  or  surcharges  paid  to  other  plants 
which  do  not  go  completely  to  the  producer. 

IVhere  you  have  a  producer  delivering  on  a  daily  basis  to  a  milk 
plant,  such  as  we  are  talking  about  here,  the  milk  coming  from  the 
farmer  right  to  this  dairy,  then  the  premium  does  go  directly  to  that 
fanner. 

There  may  be  cases  when  they  have  to  go  to  noi-thern  Wisconsin 
to  buy  milk,  and  then  they  may  only  go  to  the  plant  and  that  handler 
can  divide  it  up  as  he  sees  fit. 

Mr.  Hall.  Is  it  ever  based  on  low  bacterial  count  in  the  milk,  for 
example,  or  sanitation  in  handling,  or  is  a  premium  given  for  a 
certain  kind  of  pallor  to  a  certain  producer  ? 

Mr.  Stalbaum.  Rot  basically. 

The  last  premiums  we  had  of  this  type  were  for  those  farmers  ship¬ 
ping  milk  through  bulk  milk  train. 

Mr.  Hall.  Premiums  and  bonuses  as  a  whole — and  I  am  glnd  you 
pointed  this  out — compared  with  the  loss  that  might  be  endured  by  the 
processor  on  a  contract,  is  a  relatively  small  percentage  of  the  total 
figure  of  loss.  Is  that  correct  ? 

Mr.  Stalbauji.  It  can  vary. 

Mr.  Rittmueller? 

Mr.  PiTTiiuELLETt.  The  premium  that  Congressman  Stalbaum  i-e- 
ferred  to  is  what  is  happening  in  the  Chicago  market. 
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We  are  not  realizing  an  excess  of  producers  going  to  other  markets. 
In  otlier  words,  they  are  coming  up  into  Wisconsin  now  all  the  way 
from  Indianapolis,  from  Fort  Wayne,  from  Cincinnati,  from  Cleve¬ 
land,  and  setting  up  receiving  stations  right  up  there.  This  is  due 
to  the  fact  they  have  a  much  higher  class  1  i)rice. 

Just  as  an  example,  Cincimiati  is  $5.64.  Chicago  now  is  $5.22. 

Cleveland  has  gone  over  and  above  the  Federal  order  price.  They 
have  negotiated  directly  with  the  co-ops.  They  are  presently  paying 
$6.10.  Therefore,  these  people  can  come  all  the  way  up  into  Wisconsui 
because  of  this  higher  price  that  they  are  willing  to  pay  and  get¬ 
ting  off  their  customers,  and  they  are  able  to  take  our  farmers  down 
to  that  area. 

Of  course,  what  you  have  there,  then,  is  that  when  they  pay  tlieir 
farmers  more  and  our  blend  does  not  come  up  to  that,  and  that  is  the 
price  which  under  the  order  we  would  pay,  say  we  have  a  farmer  right 
across  the  road,  Cincinnati’s  blend  or  the  Indianapolis  blend  could 
come  to  $4.78,  and  our  blend  i;nder  the  Chicago  market  comes  out  to  ^ 
$4.68— it  will  not  be  too  long  before  that  farmer  becomes  unhappy. 

Therefore,  you  start  paying  the  premiums  to  keep  them  happy,  and 
not  to  go  to  the  other  market  because,  after  all,  without  milk  we  have 
no  business. 

Mr.  Hall.  It  amounts  to  fair  wear  and  tear,  and  bonsues  and  premi¬ 
ums  are  simply  a  factor  in  competitive  enterprise  and  competition 
under  the  law  of  supply  and  demand.  Is  that  right  ? 

]\Ir.  Hall.  Any  contractor  would  consider  all  of  these  factors  in 
normally  making  an  advance  contract  for  fulfillment. 

Mr.  Kit'cmueller.  That  is  right 

The  other  ])oint  is  this:  Take  in  the  State  of  Michigan  right  now. 
They  are  under  the  Federal  order  over  there  in  southern  Michigan. 
Their  aimounced  class  1  price  at  this  time  is  $5.10.  The  co-op  says 
“We  will  not  sell  you  the  milk  at  $5.10.  Your  price  as  of  August  1 
is  $6.10.” 

So  you  have  even  a  dollar  premium  over  the  Federal  order  price 
because  these  people  say  that  even  under  tliis  Federal  system  they  are 
not  getting  enough  for  their  milk  to  keep  the  farmers  in  business. 

IMr.  Hall.  It  is  all  pretty  academic  as  the  general  supi)ly  of  milk  a 
decreases  relative  to  population.  Is  that  not  correct  ?  1 

IMr.  Rittmfeller.  Yes,  and  it  could  be  that  in  the  Government, 
when  you  are  bidding  close,  and  you  do  on  Government  bids,  that  you 
will  look  for  the  business  you  can  make  a  better  return  on.  So  you 
can  bypass  the  Government  bids  knowing  that  you  will  be  short, 
anyhow.  Where  will  you  sell  it? 

Mr.  Hall.  Exactly. 

Mr.  Kittmueller.  That  is  where  you  will  make  the  most  money, 
which  will  be  the  consumer. 

Mr.  Hall.  Exactly.  And  that  is  a  serious  consideration  for  this 
committee  in  looking  out  for  the  maintenance  of  the  Army,  which 
is  our  constitutional  requirement. 

Mr.  Rittsiueller.  Right,  especially  when  you  have  a  price  an¬ 
nouncement  and  you  can  raise  the  price  to  the  consumer. 

Mr.  Hall.  That  is  a  matter  of  the  left  hand  not  knowing  what  the 
right  hand  is  doing. 

Mr.  Rittmueller.  lYlien  you  are  stuck  for  six  a  year  you  will  be 
especiall}^  careful  from  now  on,  I  would  say. 
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Mr.  Stalbauiu.  On  the  four  points  winch  Mr.  Rittmueixkr  de¬ 
tailed  on  pa_o:es  1  and  2,  and  in  line  with  my  suggestion  for  amending 
bill  16500,  the  first  threej  if  I  read  them  correctly,  would  be  clearly 
covered  by  the  px’esent  bill. 

However,  item  4-  is  the  type  of  thing  to  which  I  had  reference  Avhich 
is  not  now  covered,  Avhich  is  clearly  an  action  of  the  Department  of 
Agriculture,  but  not  an  action  Avithin  a  milk  order. 

I  am  suggesting  that  that  type  of  adjustment,  based  on  annoimced 
parity  changes,  and  so  forth,  also  should  be  considered. 

I  Avant  to  point  out  to  the  committee  that  here  is  a  A^ery  clear  de¬ 
tailing  of  the  types  of  price  changes  that  have  occurred,  both  of 
Avhich  Avould  be  covered  by  the  bill  as  now  Avritten  and  the  one  AA'hich 
Avoidd  not  be  coA'ered. 

Mr.  Price.  Thank  you  very  much.  Congressman  Stalbaum  and  Mr. 
Rittmueller.  You  have  both  made  fine  Avitnesses  and  given  us  some 
very  A'afuable  information. 

The  next  witness  Avill  be  IMr.  William  Harsh,  representing  the 
author  of  this  bill,  our  colleague,  Frank  E.  Evans  of  Colorado,  Avho 
is  unable  to  be  Avith  us  today  because  he  is  in  Colorado. 

l\fr.  Harsh  will  be  accompanied  by  Mr.  John  AV.  Gray,  president, 
Sint  on  Dairy,  Colorado  Springs,  Colo. ;  and  by  Mr.  Gary  N.  Herbert, 
attorney. 

Mr.  Harsh? 

Mr.  Harsh.  Mr.  Chairman,  I  am  adminstrative  assistant  to  Con¬ 
gressman  Evans,  Avho  has  asked  me  to  present  his  statement. 

Mr.  Price.  Proceed,  IMr.  Harsh. 

STATEMENT  OF  HON.  FRANK  E.  EVANS,  REPRESENTATIVE  FROM 

COLORADO,  PRESENTED  BY  WILLIAM  HARSH,  ADMINISTRATIVE 

ASSISTANT 

Mr.  Harsh,  (reading  testimony  of  Congressman  Frank  E.  Evans). 
Mr.  Chairman  and  members  of  the  subcommittee,  I  Avish  to  express 
my  appreciation  to  all  of  you  for  the  time  and  attention  which  you 
are  devoting  to  the  problem  with  which  H.R.  17500  and  similar  legis¬ 
lation  is  concerned.  I  also  want  to  introduce  Mr.  John  Gray  of  the 
Sinton  Dairy  Co.,  of  Colorado  Springs  and  Pueblo,  and  Mr.  Gary 
Herbert  who  is  the  lawyer  for  the  company. 

The  problem  to  which  H.R.  17500  is  directed  is  the  loss  inflicted 
upon  milk  companies  contracting  with  the  U.S.  Government  as  a  re¬ 
sult  of  increases  in  base  milk  prices  by  the  Government.  iVll  possible 
remedies  short  of  legislation  have  been  fully  investigated  and  it  is 
my  belief  that  this  hardship  can  only  be  cured  by  favorable  action  on 
the  bill  which  is  before  you.  I  would  like  your  permission  to  insert 
an  exchange  of  correspondence  at  the  close  of  this  testimony  as  a  part 
of  the  record  in  order  to  show  the  position  of  the  contracting  author¬ 
ities  of  the  U.S.  GoA^ernment  in  regard  to  this  problem. 

Mr.  Price.  Without  objection  that  may  be  done. 

Mr.  Harsh.  The  Sinton  Dairy  Co.  is  a  prime  example  of  the  serious 
consequences  involved  in  the  current  situation.  It  contracted  in  good 
faith  with  the  Government  using,  I  might  add,  forms  prepared  by 
the  Government  for  that  purpose.  If  no  remedy  were  made  available, 
this  company  would  be  in  the  position  not  only  of  servicing  this  con- 
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tract  at  a  loss  but  of  running  a  loss  on  its  entire  operations  as  a  result 
of  the  sizes  of  losses  involved  in  this  contract.  I  do  not  believe  that 
it  is  eciuitable  for  the  Government  to  expect  performance  of  such  a 
contract  or  to  insist  on  placing  a  private  business  in  such  a  position 
particularly  when  it  is  an  action  by  the  Government  which  is  the  prime 
cause  of  the  unforeseen  change  in  circumstances. 

I  believe  that  it  is  in  the  long-term  best  interests  of  the  Government 
to  approach  this  kind  of  situation  flexibly  and  fairly  because  there 
is  a  dollar  value  in  having  private  business  feel  confident  in  its  con¬ 
tracting  relations  with  the  Government.  If  there  is  lack  of  confidence 
and  lack  of  flexibility  the  contractor  must  include  in  his  bid  a  margin 
to  protect  him  from  unforeseen  events.  In  the  end  I  believe  that  this 
will  be  more  costly  to  the  Government  than  pursuing  a  policy  of 
flexibility. 

The  bill  you  have  before  you  wmuld  remedy  the  inequitable  situation 
facing  the  Sinton  Dairy  Co.  and  would  authorize  the  inclusion  of 
language  in  future  contracts  which  would  prevent  any  recurrence  off 
the  problem.  I  Imow  that  the  members  of  this  subcommittee  will  de¬ 
vote  sympathetic  attention  to  the  problem  as  explained  by  Mr.  Gray 
of  the  Sinton  Dairy  Co. 

(The  correspondence  previously  referred  to  is  as  follows:) 


Defense  Supply  Agency, 
Alexandria,  Va.,  August  23,  1966. 

Hon.  Frank  E.  Evans, 

House  of  Representatives, 

Washington,  D.C. 


Dear  jMr.  Evans  :  This  is  in  reply  to  your  letter  of  11  August  1966  on  behalf 
of  Sinton  Dairy  Company  and  its  Contract  DSA  133-2569  for  milk. 

After  the  conference  with  representatives  of  the  Company  we  carefully  re¬ 
viewed  its  proposal  that  the  contract  be  terminated  for  the  convenience  of  the 
Government.  Our  review  developed  no  basis  upon  which  the  requested  action 
could  properly  be  taken.  Enclosed  is  a  copy  of  my  letter  to  Mr.  Herbert  explain¬ 
ing  the  reasons  for  this  conclusion. 

It  is  unfortunate  that  the  Sinton  Dairy,  and  other  firms,  are  experiencing  hard¬ 
ship  because  of  the  Department  of  Agriculture  Orders  increasing  the  producer 
prices.  The  contract,  how-ever,  contains  no  provision  that  wmuld  permit  an  in¬ 
crease  in  the  contract  price  because  of  an  increase  in  the  producer  price  upon 
which  it  was  based.  Other  dairies  that  were  similarly  affected  by  the  Depart¬ 
ment  of  Agriculture  Orders  have  requested  price  adjustments  from  the  Comi>-  > 
troller  General.  I  am  enclosing  a  copy  of  his  decision  in  a  similar  case  in  which  \ 
he  held  that  there  was  no  legal  basis  on  which  he  could  grant  relief. 

Since  the  contract  prices  ciinnot  be  increased,  and  the  contract  could  not  be 
terminated  for  the  convenience  of  the  Government,  I  know  of  no  action  which 
could  be  taken  by  this  Agency  to  afford  the  Company  relief  under  its  present 
contract.  To  provide  some  assistance  for  the  future,  however,  efforts  are  being 
made  to  limit  the  period  of  our  milk  contracts  to  three  months.  By  having 
shorter  term  contracts  the  contractor  will  not  be  required  to  bear  the  risk  of  price 
increases  for  an  extended  period  of  time. 

Sincerely, 


Alrert  Raby,  Jr., 
Assistant  Counsel. 


Defense  Supply  Agency, 
Alexandria,  Va.,  August  22,  1966. 

Gary  N.  Herbert,  Esq. 

Colorado  Springs,  Colo. 

Dear  Mr.  Herbert:  Reference  is  made  to  our  conference  on  10  August  1956 
concerning  the  Sinton  Dairy  Company  and  its  Contract  DSA  133-2569  for  milk. 

At  the  conference  we  agreed  that  there  was  no  ba.sis  upon  which  the  prices  in 
the  current  contract  could  be  increased.  You  suggested,  how'ever,  a  possible 
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method  of  affording  some  relief  to  your  client  from  the  effects  of  the  increased 
producer  prices  established  by  the  Department  of  Agriculture.  Your  suggestion 
was  that  the  contract  be  terminated  under  those  provisions  which  authorize 
termination  for  the  convenience  of  the  Government,  and  that  the  remaining  re¬ 
quirements  be  obtained  by  a  new  contract  awarded  after  competitive  solicitation. 
You  indicated  that  you  feel  that  such  action  could  properly  be  taken  in  view  of 
those  provisions  of  the  Small  Business  Act  (1.5  USC  631)  which  express  a  policy 
of  Congress  to  assist  small  business.  At  the  conference  I  indicated  to  you,  and 
to  Mr.  Gray  of  Sinton  Dairy,  that,  although  it  was  very  doubtful  that  the  sugges¬ 
tion  could  be  adopted,  the  po.ssibility  would  be  carefully  considered. 

Ordinarily  contracts  are  terminated  for  the  convenience  of  the  Government 
where  the  quantities  required  have  been  reduced,  or  where  the  item  is  no  longer 
needed.  The  convenience  termination  provisions  give  the  Government  a  contrac¬ 
tual  right  to  do  what  would  otherwise  be  a  breach  of  contract.  I  have  been  un¬ 
able  to  find  any  case  w'hich  supports  such  termination  action  where  the  effect 
would  be  that  the  Government  would  give  up  a  contractual  right  to  receive  sui> 
plies  at  specified  prices  and  thereafter  obtain  those  supplies  at  higher  prices  from 
the  .same  or  a  different  contractor. 

A  careful  review  of  the  Small  Business  Act  does  not  disclose  any  provision 
which  could  be  used  as  autliority  for  the  action  you  suggested.  While  the  Act 
does  expressly  provide  for  small  business  firms  receiving  financial  assistance  in 
the  form  of  loans,  and  for  small  business  firms  to  receive  a  fair  proportion  of 
contract  awards,  it  does  not  authorize  the  Government  to  give  up  vested  rights 
under  a  contract  as  one  of  the  methods  of  assisting  .small  business. 

The  difficult  position  of  your  client,  as  well  as  the  many  other  dairies  similarly 
affected  by  the  Department  of  Agriculture  Orders,  is  recognized.  Under  the  cir¬ 
cumstances,  however,  I  know  of  no  basis  upon  which  the  course  of  action  you 
proposed  properly  could  be  taken. 

Sincerely, 


Albert  Rabv,  .Tr., 
AsuistwHt  Co'unsel. 


Comptroller  General  of  the  United  States. 

Washington,  D.C.,  April  18,  1966. 

B-1.5S738 
City  Dairy, 

Woonsocket,  R.I. 

(Attention  Mr.  Joseph  F.  Sarrasin,  Vice-President). 

Gentlemen  :  Reference  is  made  to  your  letter  of  March  14,  1966,  in  which  you 
request  our  intervention  in  a  recent  decision  by  the  Department  of  Agriculture 
to  adjust  Class  I  milk  prices  for  April.  May  and  June  1966. 

Because  you  currently  hold  contracts  for  supplying  milk  to  Fort  Devens, 
Westover  Air  Foi'ce  Base,  and  Hanscom  Air  Force  Base,  all  in  Massachusetts, 
which  were  entered  into  with  the  original  Class  I  formula  as  a  determinant  for 
the  price  agreed  to.  it  is  alleged  that  any  suspension  of  this  formula  will  cause 
irreparable  harm  and  financial  loss.  In  the  alternative  to  our  intervening  in 
the  decision  to  adjust  the  Class  I  milk  prices  the  question  was  raised  by  you  as 
to  the  possibility  of  modifying  the  contract  price  during  the  period  of  April, 
May  and  .Tune  1966. 

In  decision.  19  Comp.  Gen.  903.  our  Office  considered  a  situation  similar  to 
the  one  presented.  Quoting  first  from  Satterlee  Adni.  v.  United  States,  30  Ct.  Cl. 
31,  the  rule  was  .stated : 

“If  the  law  easts  a  duty  upon  a  party,  the  performance  will  be  excused  if  by 
the  act  of  God  it  becomes  impossible;  but  if  a  party  engages  to  do  something 
and  fails  to  provide  again.st  contingencies  the  nonperformance  is  not  excused  by 
a  contingency  not  foreseen  and  which  by  its  consequence  increases  the  cost  and 
difficulty  of  performace.” 

We  w’ent  on  to  say : 

“Nor  is  the  fact  that  the  increase  in  cost  of  milk  tO'  the  contractor  is  attribut- 
able  to  the  milk  marketing  order  is.sued  by  the  Secretary  of  Agriculture  of  avail 
to  change  the  rule.  In  promulgating  said  order  the  Secretary  acted,  pursuant  to 
authority  imposed  in  him  by  an  act  of  Congress  and  as  the  ordained  repre.senta- 
tive,  for  the  purpose,  of  the  Government  in  its  sovereign  capacity.  The  courts 
have  held  that  the  Government  in  its  sovereign  capacity  is  separate  and  distinct 
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from  the  Government  in  its  capacity  as  a  contractor  and  is  not  liable  as  a  con¬ 
tractor  for  its  acts  as  a  sovereign.” 

The  general  rule  is  that  officers  of  the  Government  have  no  authority  to  amend 
or  modify  existing  contracts  unless  a  compensating  benefit  results  to  the  United 
States ;  and  that  supervening  events  or  unforeseen  causes  which  render  contract 
performance  more  burdensome,  or  less  profitable,  or  even  occasion  a  loss,  are 
not  sufficient  to  entitle  a  contractor  to  an  adjustment  in  the  contract  price. 

It  should  be  made  clear  that  this  Office  cannot  intervene  in  any  deci.sion  to  fix 
prices  for  Class  I  milk.  That  is  a  matter  solely  within  the  province  of  the 
Department  of  Agriculture. 

Accordingly,  there  is  no  legal  basis  upon  which  this  Office  may  grant  your 
requests. 

Very  truly  yours. 


Feank  H.  Weitzel, 

Assistant  Comptroller  General  of  the  United  States. 


August  30,  1060. 

Re  Contract  DSA  133-2569  for  milk,  Sinton  Dairy  Company,  Colorado  Springs, 
Colorado. 


Mr.  Axbeet  Baby,  Jr., 

Assistant  Counsel,  Defense  Supply  Agency  Headquai'ters, 

Cameron  Station, 

Alexandria,  Va. 

Deae  Me.  Raby  :  Thank  you  very  much  for  your  letter  of  August  23  regarding 
the  difficult  situation  the  Sinton  Dairy  Company  finds  itself  in  under  its  contract 
with  your  offices  to  supply  milk  to  Fort  Carson,  Ent  Air  Force  Base,  and  the 
United  States  Air  Force  Academy,  all  in  Colorado  Springs,  Colorado. 

It  would  appear  that  there  are  no  legal  grounds  for  the  Government  to  termi¬ 
nate  the  contract  and  then  re-negotiate  or  open  the  contract  for  competitive  bids. 

In  the  absence  of  a  statute  prohibiting  the  same,  I  wonder  if  it  would  be  pos¬ 
sible  for  the  U.S.  Government  and  the  company  to  mutually  agree  to  change 
the  terms  of  the  contract  in  regard  to  a  factor  neither  party  anticipated  at  the 
time  the  contract  was  executed. 

Since  the  company  stands  to  lose  nearly  $15,000  a  month  as  a  result  of  the 
action  of  the  Department  of  Agriculture  under  the  new  milk  marketing  order, 
it  would  seem  equitable  to  consider  amending  the  contract. 

Therefore,  in  the  absence  of  such  statute  precluding  the  same,  may  I  suggest 
that  equity  would  appear  to  me  to  speak  strongly  in  favor  of  a  renegotiation  by 
mutual  consent  of  both  parties.  I  woidd  appreciate  your  views  on  this  question 
immediately. 

Most  sincerely  yours. 


Feank  E.  Evaxs, 
Member  of  Cotigress. 


Defense  Supply  Agency, 
Headquaetees,  Cameeon  Station, 

Alexandria,  Va.,  September'  2, 1966. 

Hon.  Feank  E.  Evans, 

House  of  Representatives, 

Washington,  D.C. 

Deae  Me.  Evans  :  This  is  in  reply  to  your  letter  of  30  August  1966  asking 
whether  the  terms  of  the  Sinton  Dairy  Company  Contract  DSA  133-2569  for  milk 
can  be  modified  by  mutual  consent  in  view  of  a  factor  neither  party  anticipated 
at  the  time  the  contract  was  made. 

As  indicated  in  my  letter  of  23  August  1966  the  difficult  situation  of  the  Sinton 
Dairy  Company  is  recognized.  The  Comptroller  General  of  the  United  States, 
however,  has  consistently  ruled  that  in  the  absence  of  any  compensating  benefit 
to  the  Government  under  the  contract  a  contracting  officer  would  have  no  au¬ 
thority  to  modify  an  existing  contract  to  increase  the  prices.  These  rulings  are, 
of  course,  binding  on  our  contracting  officers  and  were  reaffirmed  in  the  City 
Dairy  case. 
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Since  under  the  decisions  of  the  Comptroller  General  the  contracting  otficer 
could  not  increase  the  contract  prices  without  consideration,  and  there  is  no  pres¬ 
ent  need  by  the  installations  involved  for  any  changes  in  the  terms  of  the  con¬ 
tracts,  there  seems  to  be  no  basis  upon  which  the  contract  could  now  be  changed 
by  mutual  consent  to  increase  the  prices. 

Sincerely, 

Albert  Raby,  Jr.,  Assistant  Counsel. 

Plains  Creamery,  Inc., 
Amarillo,  Tex.,  September  17, 1966. 

Hon.  Frank  E.  Evans, 

House  Office  Building, 

Washington,  D.C. 

Dear  Sin :  On  February  25,  1966,  on  the  basis  of  a  close  study  of  milk  prices 
for  the  tw’o  previous  years  of  1964  and  1965,  (Prices  attached  as  received  from 
United  States  Department  of  Agriculture  for  1964,  1965,  and  January  through 
September,  1966)  Plains  Creamery,  Inc.  submitted  a  bid  on  various  milk  prod¬ 
ucts  to  Amarillo  Air  Force  Base,  Amarillo,  Texas,  for  the  supply  of  dairy 
products  to  the  base  for  the  period  of  March  25,  1966,  through  March  24,  1967. 
Plains  Creamery  was  low  bidder  by  approximately  $20,000  on  an  estimated 
$1,000,000.00  contract.  It  should  be  noted  that  a  one  year  contract  is  somewhat 
unusual,  since  the  majority  of  such  contracts  are  for  a  period  of  six  months 
and  some  for  three  months.  This  contract  is  set  aside  for  Small  Business,  and 
Plains  Creamery  qualifies  for  the  designation  of  “small  Business”  under  the 
SBA  Act  of  1958. 

In  addition  to  carefully  estimating  raw  milk  costs  based  on  the  average  for 
the  past  two  years.  I  visited  with  Mr.  Byford  Bain,  Market  Administrator  for 
the  Texas  Panhandle  Marketing  Order.  Mr.  Bain  advised  me  that  we  would 
probably  experience  a  slightly  higher  price  for  raw  milk  in  1966.  His  best  esti¬ 
mate  was  an  increase  of  from  fifteen  to  twenty-five  cents  per  hundred  weight 
higher  average  cost  in  1966  over  the  1965  average  Class  I  price.  We  used  the 
1965  average  class  I  price  of  $5.33  and  added  fifteen  cents  ($5.48)  to  compute 
our  raw  milk  cost  for  this  contract. 

On  March  1,  1966,  four  days  after  we  bid  the  contract,  we  received  the  en¬ 
closed  wire  from  Mr.  Byford  Bain,  Market  Administrator,  advising  us  the  U.S. 
Department  of  Agriculture  has  suspended  the  Seasonal  Drop  in  Class  I  price 
effective  March  2,  1966.  This  seasonal  drop  of  thirty  cents  per  cwt.  is  normally 
in  effect  for  the  months  of  March,  April,  May,  and  June.  The  results  of  this 
and  other  actions  by  the  Department  of  Agriculture  by  increasing  support 
prices  have  resulted  in  our  experiencing  an  average  Class  I  price  of  $5.99  for 
six  months  compared  to  $5.22  for  this  same  period  in  1965. 


I960 

1965 

$5. 77 
5.71 

$5.  07 
5. 08 

5. 72 

5. 07 

6. 13 

5. 35 

6.20 

5. 36 

6.  41 

5.  40 

Average _ 

5. 99 

5.22 

Tliis  action  by  the  Secretary  of  Agriculture  has  placed  Plains  Creamery  in 
the  position  of  losing  over  $3.5,000.00  in  6  months.  Our  monthly  loss  becomes 
increasingly  greater.  We  estimate  our  loss  in  September,  1966,  to  be  $10,000 
compared  to  a  loss  of  $3000  in  April,  1966. 

We  have  applied  for  an  adjustment  throiigh  the  Department  of  The  Air  Force, 
Wright-Patterson  Air  Force  Base,  Ohio.  We  have  been  advised  it  is  being  con¬ 
sidered  under  the  provisions  of  Public  Law  85-804  as  implemented  by  Section 
XVII  of  the  Armed  Services  Procurement  Regulation. 

Sincerely  yours. 


L.  B.  Parker,  President. 


10968 


Dallas,  Tex.,  March  1,  1966. 

Plains  Creamery, 

Amarillo,  Tea>.: 

The  U.S.  Department  of  Agriculture  has  suspeurled,  effective  March  2,  1966, 
and  for  the  remainder  of  March,  the  seasonal  drop  in  class  I  price  differentials. 

Byford  W.  Bain, 
Market  Administrator. 


U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service, 

Texas  Panhandle  Milk  Marketing  Area, 

Dallas,  Tex.,  August  1-5,  1966. 


Plains  Creamery, 

Amarillo,  Tex. 

Gentlemen  :  In  accordance  with  a  request  made  through  Mr.  Floid  L.  Haynie 
of  our  Amarillo  office,  we  are  enclosing  a  schedule  which  shows  the  minimum 
prices  established  for  Class  I  and  Class  II  milk  in  the  Texas  Panhandle  market¬ 
ing  area  l).y  months  from  .lanuar.v  1964  through  August  1966.  We  have  also 
included  for  the  same  period  of  time  the  butterfat  differentials  applicable  for 
Class  I  and  Class  II  milk. 

Tours  very  truly, 

Chapm.vn  E.  Dunham. 

Acting  Market  Administrator. 


Official  announcement  of  class  prices'^  and  butterfat  differentials  fern  the  north 
Texas,  central  west  Texas,  Texas  Panhandle,  and  Lubbock-Plainview,  Tex., 
7narketing  area 


FOR  THE  MONTH  OF  AUGUST  2  1966 


North  Texas 

Central  west 
Texas 

Texas 

Panhandle 

Lubbook- 
P  lain  view 

Class  I  price  ^ _ _ 

Class  II  price  _ 

Class  II-A  price _  -  _ _ _  _ 

$6. 37 
4.095 

$6.  62 
4.095 
3.728 
.  089 
* .  084 
.088 

$6. 20 

4. 12 

$6.47 

4.10 

Butterfat  differential  to  handlers — Class  I . 

Butterfat  differential  to  handlers — Class  II _ 

Butterfat  differential  to  producers _ 

.089 

.084 

(5) 

.085 

.080 

(') 

.089 

.084 

(9 

FOR  THE  MONTH  OF  SEPTEMBER  1966 


North  Texas 

Central  west 
Texas 

Texas 

Panhandle 

Lubbock- 

Plainview 

Class  I  price  ^ _  _ _ 

$6.53 

.091 

$6.78 

$6.41 

$6.63 

Class  I  butterfat  differential  to  handlers _ 

.091 

.088 

.091 

1  Prices  per  hundredweight  for  milk  testing  3.5  percent  butterfat. 

2  Price  quotations  and  formula  prices  used  to  compute  class  prices: 

Minnesota-Wisconsin  pay  price— 3.5  percent  butterfat _ $4.26 

Butter-powder  formula  price — 4  percent  butterfat _ _ _ <*  4. 515 

Cheddar  cheese  formula  price— 3.5  percent  butterfat _ _ _  3. 728 

Average  price  92  score  butter,  Chicago _  .  7305 

Average  price,  nonfat  dried  milk  spray _  .  1963 

Average  price,  per  pound  of  Cheddar  cheese  (Wisconsin  primary  markets) _  .  4938 

^  These  class  I  prices  are  subject  to  location  adjustments. 

Class  II  and  II-A  butterfat  differential. 

5  Not  available  at  release  date  Sept.  6,  1966. 


Class  II  butter-powder  formula  price  for  each  market  is  adjusted  to  3.5  percent  butterfat  content  by 
subtracting  5  times  the  class  II  butterfat  differential  for  each  respective  market. 

Note. — Supply-demand  adjustment — north  Texas  market,  plus  2  cents. 
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Ted-as  Panhandle  marlcetlng  area 


Class  prices  (per 
hundredweight) 

Butterfat  differentials 
(cents  per  point) 

Class  I 

Class  II 

Ciass  I 

Class  II 

January  1964 _ _ _ 

.$5. 31 

$3.  04 

7.0 

6.4 

February _ _ 

5. 32 

3.03 

7.0 

6.4 

March-- . -  _ _ _ 

5.  01 

2.90 

7.0 

6.4 

April  _  _  _  -  --- 

5.00 

2.90 

7.0 

6.4 

May _  _ 

4.97 

2.  90 

7.0 

6.4 

June _ 

4.  97 

2.90 

7.0 

6.4 

July _ _ _ 

5.  26 

3.03 

7.0 

6.4 

August  _ _ _ _ 

5.  27 

3.11 

7.0 

6.5 

September _ _ _ _ 

5.30 

3. 18 

7. 1 

6.7 

October. . -  - _ _ _ _ 

5.39 

3. 14 

7.4 

6.7 

November  * _ _ _  _ 

5. 45 

3.22 

7.3 

6.8 

December _ _ _ _ _ 

5.54 

3.08 

7.5 

6.5 

Average  _ _ _ 

5.23 

3.04 

7.1 

6.5 

Januarv  1965 . .  . 

5.  54 

3.03 

7.1 

6.4 

5.  50 

3.04 

7.0 

6.4 

Itlarch _ _ _ 

5.07 

2.90 

7.  0 

6.4 

'April _  _ _  „ 

5.  07 

2.94 

7.0 

6.5 

May _ _ _ 

5.08 

2.95 

7.1 

6.5 

June.-  _ _ _ _ _ 

5.07 

2.  94 

7.1 

6.5 

July.  - . . 

5.  35 

3.08 

7.1 

6.5 

August _  — _ _ _ _ 

5. 36 

3.17 

7.1 

6.7 

September _ _ _ _ 

5. 40 

3.  21 

7.3 

6.8 

October  _  _  _  _ _ 

5.  44 

3.25 

7.5 

6.9 

November _  _ _ _ _ 

.5.  49 

3.27 

7.5 

7.0 

December _  _ _ _ _ 

6.  54 

3.  27 

7.6 

7.0 

Average _  _ _ 

5.33 

3. 09 

7.2 

6.6 

January  1966.  .  _ _ 

5.62 

3. 12 

7.6 

6.5 

February _  _ 

5.62 

3.  22 

7.1 

6.8 

March  * _  _ 

5.72 

3. 18 

7.4 

7.0 

April  3 _ 

5.  77 

3.25 

7.6 

6.9 

May _ _ _  _ _ _  _ 

5.  71 

3. 34 

7.5 

7.0 

June _ -  ---  _ 

5.  72 

3. 45 

7.6 

7.3 

July  * _ 

6. 13 

3. 97 

7.9 

7.8 

August _ 

6.  20 

4. 12 

8.5 

8.0 

September _ _ _ _ _ 

6.  41 

8.  8 

■  Averse  price,  Nov.  1  through  20,  $5.42,  Nov.  21  through  30,  $5.52. 

2  Average  price.  Mar.  1,  $5.43,  Mar.  2  through  31,  $5.73. 

3  Average  price,  Apr.  1  through  9,  $5.S3,  Apr.  10  through  30,  $5.75. 

*  Average  price,  July  1  through  4,  $5.97,  July  5  through  31,  $6.15. 

All  prices  are  for  milk  testing  3.6  percent  butlerfat. 


Ci,abdy-Campbei,l  Dairy  Products,  Inc., 

11^  Roswell,  N.  Mew.,  Sepemher  i7, 1960. 

^lon.  Frank  E.  Evans, 

Bouse  of  Representatives, 

Washington,  D.C. 

Dh^ir  Sir;  I  talked  tO'  Mr.  John  Grey  of  Siiiton’s  Dairy,  Colorado  Springs, 
Colorado  this  morning  regarding  HR  17500.  Mr.  Grey  told  me  that  a  hearing 
wall  I.ie  held  with  the  Armed  Services  Committee,  Tuesday  September  20,  1966 
with  regard  to  iiossible  relief  on  military  milk  contracts.  Because  of  the  short 
time  I  am  sending  the  enclosed  material  direct  to  you  and  with  copies  to  our  New 
Mexico  Congressmen  Tom  Morris  and  Johnny  Walker. 

We  are  eoncemed  with  a  Dairy  Products  Sub-Contract  at  Cannon  APB,  New 
Mexico,  bid  Febniary  28,  1966,  effective  for  12  montlis  from  March  25,  1966  to 
March  24,  1967.  Since  the  effective  date  of  this  contrac-t  the  TJ.S.  Department 
of  Agriculture  has  changed  dairy  products  support  prices  and  put  into  effect 
several  emergency  increases  on  Cla.s.s  I  milk  prices.  We  are  a  small  independent 
dairy  and  just  cannot  afford  the  losses  of  over  |1.(K10.00  iier  month  in  supplying 
thisi  contract. 
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Thje  enclosed  work  sheets  show  our  costs  anti  the  sales  returns  on  the  various 
dairy  products  delivered  to  the  Commissary  and  Mess  Halls  at  Cannon.  AFB, 
New  Mexico  during  August  1966. 

Tours  very  truly, 

Walter  F.  .Jentgen, 

Executive  Vice  President  and  General  Manager. 


Analysis — Cannon  AFB 

TTnits  sold,  August  1966 


Units 

Unit  price 

Amount 

Cost 

Amount 

Bulk,  homiogenlzed -  - 

4,548 

$0.  70 

$3, 183.  60 

$0.  6817 

$3, 100. 37 

Bulk,  chowlate _  _ _ 

1,424 

.75 

1, 068. 00 

.7617 

1, 084. 66 

One-half  gallons  homogenized _ 

10, 006 

.36 

3, 602. 16 

.3552 

3,  554. 13 

One-half  pints,  homogenized - 

3,216 

.06 

192.96 

.0556 

178. 81 

One-half  pints,  whipping  cream - 

205 

.30 

61.50 

.2136 

43.79 

Quarts,  chocolate.-  _ _ 

493 

.22 

108. 46 

.2001 

29.83 

One-half  pints,  chocolate - 

336 

.065 

21.84 

.0605 

20.33 

One-half  gallons,  2  percent - 

4,016 

.30 

1, 204. 80 

.2970 

1, 192.  75 

One-half  gallons,  buttermilk - 

234 

.30 

70. 20 

.2970 

36.25 

Quarts,  buttermilk  _ 

222 

.15 

33.30 

.  1549 

34. 39 

8^unce  sour  cream - - - - 

413 

.25 

103.25 

.2145 

88.59 

12-ounce  dip - 

61 

.50 

30.50 

.2492 

15.20 

( me-half  gallon  orange _ _  - 

591 

.25 

147.  75 

.2233 

131. 97 

4-ounce  cottage  cheese - - 

696 

.25 

174.00 

.2202 

153. 26 

Pounds,  butter -  - 

196 

.  85 

166. 60 

.8125 

159. 25 

Unsalted  butter -  - 

227 

.85 

192. 95 

.8125 

184. 44 

Pressurized  whipping  cream - - 

96 

.  65 

62. 40 

.4642 

44.56 

Slices,  gallon  ice  cream _ _ _  _ 

352 

1.40 

492.80 

1.05 

369. 60 

$10,917.07  less  1  percent. 
Less  subcontract  fee — 


$10,  807. 90  $10, 422. 18 
750. 00 


10, 067. 90 


Selling  price _  10,057.90 

Cost _  10,422.18 


Gross  loss _  (364. 28) 

1-man  wages _  400. 00 

Truck  e.tpense _  425. 00 


Net  loss _  (1,189.28 


Fluid 

Carton 

Rentals 

and 

royal¬ 

ties 

Proc¬ 

essing 

Hand¬ 

ling 

Freight 

and 

pack¬ 

ers 

Total 

Bulk  homogenized- _ _ _ 

0.  5452 
.6252 
.  2726 
.0341 
.1879 
.1563 
.0391 
.2144 
.2144 
.1072 
.2050 
.2350 
.1400 
.1850 

0. 0674 
.0674 
.0260 
.0078 
.0120 
.0165 
.0077 
.0260 
.0260 
.0204 

0.0285 

.0285 

.0280 

.0088 

.0088 

.0140 

.0088 

.0280 

.0280 

.0140 

0.0406 

.0406 

.0175 

.0022 

.0022 

.0088 

.0022 

.0175 

.0175 

.0088 

0. 6817 
.7617 
.3552 
.0556 
.2136 
.2001 
.0605 
.2979 
.2970 
.1549 
.2145 
.2492 
.2233 
.2202 
.8125 
.8125 
.4642 
.0105 

Bulk  chocolate _ _ 

gallon,  homogenized _ 

0. 0111 
.0027 
.0027 
.0045 
.0027 
.0111 
.0111 
.0045 

H  pints,  homogenized _ 

H  pints,  whip. _ 

Quarts,  rhomlatp. 

H  pints,  chocolate _ _ 

gallon,  2  percent _ 

Xi,  pallnn,  hnlk  milk 

Quarts,  bulk  milk 

snnr  r,rp,am 

0.0095 

.0142 

12-ounce  dip _ 

1.4  palloH,  orangp 

.0288 

.0090 

.0280 

.0175 

4^nnr,p  pottagp  phppsp 

.0352 

Pounds,  butter _ 

Unsalted  butter _ _ _ 

Pressurized  whip _ _ _ 

.4500 

.0142 

Gallon,  sliced,  ice  cream _ 

Class-I  price,  f.o.b.,  Clovis,  N.  Mex.,  Rio  Grande  Federal  Milk  Market  Order  No.  138. 
Class-I  price,  September  1966,  6.34  hundredweight. 
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Shamrock  Dairy, 
Tucson,  Ariz.,  September  19, 1966. 

Hon.  Frank  E.  Evans, 

House  of  Representatives, 

Washington,  D.C. 


Dear  Mr.  Hirsh  :  This  letter  is  being  sent  to  you  at  the  recommendation  of 
Mr.  John  Gray,  General  Manager,  Sintou  Dairy,  Colorado  Springs,  Colorado. 
John  and  I  have  discussed  by  telephone  at  some  length  in  recent  weeks  the 
inequities  and  inju.stiees  of  the  United  States  Government’s  action  in  raising 
milk  processors’  cost  of  Class  I  and  Class  II  milk  without  also  giving  us  relief 
on  our  Government  contracts  to  supply  military  installations  with  fluid  milk 
and  dairy  products.  We  appreciate  the  concern  and  assistance  of  Congressman 
Evans  in  preparing  a  Bill  to  correct  this  situation. 

As  you  know.  Government  bids  for  milk  products  in  recent  years  usually 
have  covered  a  period  of  12  months  and  it  is  impossible  to  anticipate  substantial 
changes  in  Class  I  and  Class  II  milk,  either  increa.sed  or  decreased,  during  that 
length  of  time;  however,  fluctuations  have  been  of  a  minor  nature  until  1966 
and  this  year  Class  I  and  Class  II  prices  have  increased  so  tremendously  that,  on 
a  monthly  basis,  our  losses  due  to  these  increased  prices  have  been  very  heavy. 
To  explain  our  situation  in  Arizona  I  am  enclosing  herewith  statistics  showing 
this  effect  for  the  months  of  March  through  July  1966.  You  will  notice  that 
our  flgures  are  shown  separately  for  United  States  Government  facilities  served 
from  our  Phoenix  plant.  Shamrock  Dairly  of  Phoenix,  Inc.,  and  our  Tucson  plant. 
Shamrock  Dairy,  Inc.,  as  these  are  separate  corporations. 

At  the  time  we  bid  these  contracts  early  in  February  1966  we  had  available 
to  us  from  the  Milk  Market  Administrator,  Central  Arizona  Order  No.  131, 
information  as  to  the  February  Class  I  price  as  it  was  announced  February  6. 
1966 :  we  had  available  the  Class  II  price  for  January  1966  as  it  was  announced 
also  on  February  6th.  On  the  basis  of  these  price  announcements,  and  judging 
the  trend  of  pricing  in  previous  months,  we  submitted  our  bid  quotations.  The 
statistics  furnished  to  you  indicate  our  increased  cost  of  Class  I  and  Class  II 
milk  over  and  above  the  February  1966  Class  I  price  and  the  January  1966  Class 
II  price. 

If  you  will  notice,  our  losses  due  to  increasing  prices  were  much  greater  in 
June  and  July  1966.  August  information  was  not  available  at  this  writing.  The 
Davis-Monthan  contract,  Tucson,  Arizona,  does  not  expire  until  late  in  February 
1967  and  we  anticipate  the  losses  under  this  contract  for  the  months  August 
1966  through  February  1967  to  he  substantially  higher  as  Class  I  and  Class  II 
prices  continue  to  increase. 

This  information  is  being  sent  to  you  Air  Mail  Special  Delivery.  If  we  can 
compile  and  have  available  additional  information  that  you  may  need,  please  let 
me  know.  Also,  if  we  can  assist  in  testimony  before  the  proper  Congressional 
body,  we  will  be  happy  to  do  so. 

Tours  truly. 


Norman  P.  McClelland, 

Vice  President. 
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Shamrock  Dairy  of  Phoenix.  Inc.,  Phoenix,  Arizona 

Product  iwuncls  delivered  March  1  through  July  31,  1966  to  U.S.  Goverament 
facilities  as  follows  : 

Yuma  Proving  Grounds.  Y'uma,  Arizona,  Contract  No :  DSA  131^7056  LOSA 
13783-66 

Williams  Air  Force  Base,  Arizona.  Contract  No  :  AP  02(600)  2o2.u 

Luke  Airce  Base.  Phoenix,  Arizona,  Contract  No  :  BSA  134-6776 

Naval  Air  Facility,  Litchfield  Park,  Arizona,  Contract  No :  DSA-134-66-37 


Product 

pounds 

Cost  of 
class-I 
milk, 
February, 
1966, 
cost  of 
class-II 
milk, 
January 
1966 

Total 

Actual 
cost  of 
class-I 
and 
class-II 
milk, 
March- 
July 

1966 

Total 

Loss  due  to 
increased 
cost  of 
class-I 
and 
class-II 
milk 

March  1966: 

Class  I: 

Skim  . 

685,  028 

$2,  910 

$19, 934. 31 

$2, 915 

$19, 968.  57 

$34.26 

Butterfat.  .  .  - 

22, 637 

82, 910 

18, 768. 34 

85, 915 

19, 448.  58 

680.24 

Class  II: 

Skim  - . -  - 

11,718 

.980 

114. 84 

.995 

116.  59 

1.  75 

Butterfat 

487 

68. 980 

335. 93 

73. 995 

360. 36 

24.43 

April  1966: 

Class  I: 

Skim 

736, 730 

2.910 

21, 438.  84 

2.910 

21, 438. 84 

Butterfat _  .  . 

24,  218 

82. 910 

20, 079. 14 

88. 910 

21, 532.  22 

1, 453. 08 

Class  II: 

Skim _ 

11,459 

.980 

112.  30 

1.100 

126. 05 

13.  75 

Butterfat . .  . ,  . 

476 

68.  980 

328. 34 

73. 100 

347.  96 

19. 62 

May  1966: 

Class  I: 

Skim _ _ 

684,  034 

2. 910 

19, 905. 39 

2.945 

20, 144. 80 

239. 41 

Butterfat.  . 

22,  501 

82.  910 

18, 655.  58 

87.  945 

19,  788. 50 

1, 132. 92 

Class  II: 

Skim  _  _ 

11,  258 

.980 

110. 33 

1.155 

130. 03 

19.70 

Butterfat _ 

468 

68.  980 

322. 83 

74. 155 

347. 05 

24.22 

June  1966: 

Class  I: 

713, 587 

2. 910 

20, 765.  38 

2.910 

20, 765. 38 

Butterfat _  ..  . 

23;  438 

82.  910 

19;  432. 46 

88. 910 

20;  838.  73 

1, 406.  27 

Class  II: 

Skim  - .  .  .  .  _ 

11,  273 

.980 

110.48 

1.160 

130. 77 

20.29 

Butterfat...  .  _ 

468 

68.  980 

322. 83 

77. 160 

361. 11 

38.28 

July  1966: 

Class  I: 

Skun  . . .  .. 

634,  841 

2.910 

18, 473. 87 

3. 1018 

19, 691.  50 

1,  217.  63 

Butterfat _ 

20,  780 

82. 910 

19, 228.  70 

92, 1018 

19, 138.  75 

1, 910. 05 

Class  II: 

Skim  - . . . 

10,  002 

.980 

98. 02 

1.340 

134. 03 

36.01 

Butterfat.  ...  _ _ 

415 

68. 980 

286. 27 

83.340 

345. 86 

59.59 

Total . 

196, 824. 18 

205, 155. 68 

8, 331.  60 
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Shamrock  Dairy,  Inc.,  Tucson,  Arizona 


Product  pounds  delivered  March  1  through  July  31,  1966  to  U.S.  Government 
facilities  as  follows : 

Davis-Monthan  Air  Force  Base,  Tucson,  Arizona,  Contract  No;  AF  02(601)- 
5186  U.S.  Army  Electronic  Proving  Ground,  Port  Huachuca,  Arizona,  Contract 
No :  DO-02-086-66-00047. 


Product 

pounds 

Cost  of 
class-I 
milk, 
February, 
1966; 
cost  of 
class-II 
milk, 
January 
1966 

Total 

Actual 
cost  of 
class-I 
and 
class-II 
mUk, 
March- 
July 

1966 

Total 

Loss  due  to 
increased 
cost  of 
class-I 
and 
class-II 
milk 

March  1966: 

Class  I: 

Skim_  _ - 

973,083 

$2, 910 

$28, 316. 72 

$2, 915 

$28, 365. 37 

$48.  65 

Butterfat _ 

31, 883 

82, 910 

26, 434. 20 

85.915 

27,392.28 

958.  08 

Class  II: 

Skim _ 

11,703 

.980 

114.  69 

.995 

116. 44 

1.75 

Butterfat _ 

426 

68.980 

293. 85 

73. 995 

315. 22 

21.37 

April  1966: 

Class  I: 

Skim _  _ 

918, 104 

2. 910 

26, 716. 83 

2.910 

26, 716.83 

Butterfat _  - 

29, 844 

82. 910 

24;  743.  66 

88.910 

26, 534. 30 

1, 790. 64 

Class  II: 

Skim _ -  _ 

11, 572 

.980 

113. 41 

1.100 

127. 29 

13.88 

Butterfat _ 

423 

68.980 

291. 79 

73. 100 

309. 21 

17.42 

May  1966: 

Class  I: 

Skim _ 

906,  509 

2. 910 

26, 379. 41 

2.945 

26,  696. 69 

317. 28 

Butterfat _ 

30, 147 

82. 910 

24, 994. 88 

87. 945 

26, 512.  78 

1, 517. 90 

Class  II: 

Skim _ 

11,  612 

.980 

113. 80 

1. 155 

134. 12 

20. 32 

Butterfat..- _ 

435 

68.980 

300.06 

74. 155 

322.  57 

22.51 

June  1966: 

Class  I: 

Skim _ 

974, 316 

2. 910 

28, 352.  60 

2. 910 

28, 352. 60 

Butterfat _ 

31,704 

82. 910 

26, 285.  79 

88. 910 

28, 188. 03 

1, 902. 24 

Class  II: 

Skim _ _ _ 

11,945 

.980 

117.06 

1. 160 

138. 56 

21.50 

Butterfat _ 

452 

68.980 

311. 79 

77. 160 

348.76 

36. 97 

July  1966: 

Class  I: 

Skim _ 

963, 645 

2.910 

28, 042. 07 

3. 1018 

29, 890. 34 

1, 848.  27 

Butterfat _ 

31, 236 

82. 910 

25,897. 77 

92. 1018 

28, 768. 92 

2,871.15 

Class  II: 

Skim..  _ 

11, 393 

.980 

111.65 

1.340 

152.  67 

41.02 

Butterfat _ 

429 

68.980 

295. 92 

83. 340 

357. 53 

61.61 

Total . — - 

268, 227. 95 

279, 740. 51 

11, 512. 56 

Note. — The  actual  cost  of  class-I  milk  February  1966  was  $0.30  hundredweight  higher  f.o.b.  our  plant, 
Tucson,  Ari?,.,  than  shown;  also,  the  actual  cost  of  class  II  March-July  1966  was  $0.30  hundredweight  higher 
to.b.  our  Tucson  plant.  The  net  difference  shown  as  loss  due  to  increased  cost  of  class  I  and  class  11  is  correct 
as  shown  since  the  $0.30  hundredweight  for  class  I  was  higher  in  each  case. 

Mr.  Price.  Mr.  Gray,  will  you  proceed  ? 
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STATEMENT  OF  JOHN  GRAY,  SINTON  DAIRY  CO.,  COLORADO  ' 

SPRINGS,  COLO. 

Mr.  Gray.  Mr.  Chairman  and  members  of  the  committee,  I  have 
a  prej)ared  statement  which  I  would  like  to  read  to  you,  and  also  I 
want  to  support  Congressman  Evans’  bill,  H.R.  17500.  _  ; 

By  virtue  of  having  been  the  successful  bidder  on  a  contract  with  i 
the  U.S.  Government,  Sinton  Dairy  Co.,  through  a  subsequent  action  | 
by  that  Government,  stands  to  lose  $82,000.  This  does  not  include  any 
built-in  profit. 

Mr.  Price.  This  is  an  actual  loss  ? 

Mr.  Gray.  This  is  an  actual  loss  as  of  today  and  what  we  project 
throughout  the  remainder  of  this  contract. 

Sinton  Dairy  Co.,  of  Colorado  Springs,  Colo.,  was,  in  November  of 
1965,  awarded  the  contract  to  supply  dairy  products  to  the  U.S.  Air 
Force  Academy,  Ent  Air  Force  Base,  and  Fort  Carson,  all  located^ 
within  a  17 -mile  radius  of  Colorado  Springs.  ^ 

Being  the  successful  bidder  on  such  a  contract  is  presently  costing 
the  dairy  approximately  $8,000  per  month,  or  stated  in  other  terms,  at 
present  the  dairy  loses  ajiproximately  7  cents  on  each  and  every  gal¬ 
lon  of  milk  delivered  to  any  of  these  military  installations.  It  ap¬ 
pears  losses  will  jump  to  $11,000  per  month  within  the  next  30  days. 

The  dui-ation  of  the  contract  is  from  January  25,  1966,  until  Janu¬ 
ary  24,  1967.  To  September  1,  1966,  Sinton  has  lost  $26,492.  Based 
upon  best  projections  available,  Sinton  will,  by  the  termination  date 
of  the  contract,  have  lost  an  additional  $55,000.  Thus,  the  total  losses 
for  the  year  will  amount  to  approximately  $82,000.  The  figures  I 
am  reading  to  you  are  conservative  figures.  For  example,  on  dis¬ 
tribution,  the  only  cost  involved  is  the  least  cost  of  trucfc  involved, 
actual  wages  of  these  men  driving.  There  are  no  fringes  included, 
no  supervision,  no  overhead,  and  nothing  like  that  in  here,  so  these 
figures  are  very,  very  conservative. 

Sinton ’s  is  an  independent  dairy,  Avith  an  annual  sales  volume  of  ap¬ 
proximately  $7  million.  This  contract  amounts  to  $1,505,000.  Thus 
approximately  20  percent  of  their  total  sales  is  in  a  severe  loss  area  for 
which  there  are,  at  present,  no  remedies  available  until  February  of  / 
1967,  the  termination  date.  As  of  the  end  of  this  month,  September,  % 
the  entire  dairy  operation  will  be  in  an  overall  loss  situation. 

Perhaps  it  may  be  well  to  revieAv  the  history  of  the  contract  and 
bidding  procedures  employed.  In  early  October  1965  Sinton  received 
an  invitation  to  bid  for  the  supply  of  dairy  products  to  the  Academy, 
to  Ent,  and  to  Fort  Carson.  Prior  to  submitting  a  bid,  Sinton  re- 
vieAved  the  price  aA^erages  for  the  preceding  3  years,  and  arrived  at  a 
tentative  price  based  upon  the  annual  incremental  rise  of  those  years, 
or  a  spread  of  8  cents  per  hundredweight.  They  then  queried  the 
manager  of  their  co-op  association  in  Colorado  Springs,  Mr.  Dwight 
Hull,  of  the  Intermountain  Dairymen  Association.  Mr.  Hull  in¬ 
quired  of  the  national  association  of  cooperatives  and  the  Federal 
Market  Administrator  for  the  Colorado  region.  The  consensus  indi¬ 
cated  that  there  Avould  be  no  substantial  fluctuation  in  price  from 
either  Agriculture’s  support  price,  the  Minnesota-IVisconsin  ai^erages, 
or  free  market  factors.  The  support  price  in  October  of  1965  Avas 
$3.24  per  hundredAA’eight.  Sinton’s  bid  was  based  upon  the  October 
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simple  average  of  $5.35  per  liiuidredweight,  or  a  final  bid  figure,  com¬ 
prehending  the  spread,  of  $5.44  per  hundredweight.  The  contract 
was  awarded  on  November  8,  1965.  Performance  began  January  25, 
1966.  It  should  be  noted  that  we  were  asked  to  bid  on  a  contract 
form — one  which  did  not,  as  is  common  in  many  Government  con¬ 
tracts,  provide  for  renegotiation,  nor  did  it  contain  an  escalation 
clause  often  found  in  these  contracts. 

In  early  1966  the  Seci'etary  of  Agriculture  held  a  hearing  and  pro¬ 
mulgated  new  milk  support  pricing  orders  of  $3.50  per  hundredweight 
in  April  and  $4  jier  hundredweight  in  July.  Thus,  the  total  base 
class-1  price  for  August  1966  was  $6.15  per  hundredweight.  As  of 
September  8,  there  was  a  further  increa.se  of  17  cents.  Price  predic¬ 
tions  of  dairy  industry  economists  indicate  further  increases  to  a 
possible  high  in  November  of  $6.50  per  hundredweight,  or  $1.06  per 
hundredweight  over  the  bid  price. 

In  urging  the  subcommittee’s  support  and  favorable  consideration 
of  Congressman  Evans’  bill,  we  think  it  is  significant  and  important 
to  note  that  the  interest  of  Federal  Government  is  served  by  fostering 
a  climate  in  which  Sinton  Dairy  Co.  can  continue  to  bid,  in  the  future, 
without  the  threat  of  occurrences  such  as  that  with  which  we  are  pres¬ 
ently  faced.  This  consideration  to  the  Government  amounts  to  ap¬ 
proximately  $55,000  per  year.  This  is  the  approximate  figure  by 
which  any  bid  would  have  to  be  increased  to  cover  transportation  from 
Denver,  the  next  nearest  dairy.  We  were  the  successful  bidder — and 
as  it  is  now  we  were  not  so  successful — and  the  next  lowest  bidder,  as 
I  recall  it,  was  $45,000  above  us.  Here  we  are  taking  this  transporta¬ 
tion  factor  into  consideration.  We  are  certain  that  there  are  similar 
situations  existing  all  across  this  Nation,  where  the  proximity  of 
military  installations  to  smaller  dairies  results  in  substantial  savings 
to  the  Government,  but  smaller  dairies  cannot  survive,  and  therefore 
will  not  bid  upon,  contracts  where  the  possibility  of  a  situation  such  as 
the  present  one  exists. 

Mr.  Chairman  and  members  of  the  committee,  I  think  that  it  is 
imperative  that  private  industry  and  Government  be  able  to  deal  with 
each  other  with  confidence.  In  today’s  world,  each  is  a  function  of  the 
other  and  serves  the  other.  It  is  my  feeling,  as  a  businessman,  that  it 
is  essential  that  industry  be  able  to  deal  with  the  Government  as  they 
would  with  any  other  customer.  We,  as  businessmen,  accept,  acknowl¬ 
edge,  and  in  some  instances  even  enjoy,  the  ordinary  risks  of  the  mar¬ 
ketplace.  Gentlemen,  this  situation  is  not  an  ordinary  risk  of  the 
marketplace.  This  is  the  result  of  a  unilateral  act  by  one  branch  of 
the  Government  which  seriously  prejudices  our  relationship  with  an¬ 
other  branch.  I  think  it  is  implicit  that,  unless  we  can  deal  with 
confidence,  industry  will,  in  the  future,  have  to  build  into  every  bid  a 
factor  to  contemplate  such  circumsitances,  and  this  will,  of  cour.se.  cost 
the  Government  more  money,  as  it  costs  us  more  money.  This  bill,  as 
proposed  by  Mr.  Evans,  restores  and  fosters  a  healthy  and  mutually 
confident  atmosphere  to  Government  contracting. 

IMr.  Chairman  and  members  of  the  committee,  I  sincerely  appreciate 
the  opportunity  to  appear  before  you.  I  have  enjoyed  testifying  this 
morning  and  Avelcome  any  questions  you  may  have. 

If  there  are  no  questions,  I  would  at  this  time  ask  leave  to  insert 
additional  documentation  and  technical  data  into  the  record.  Thank 
you. 
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Mr.  Price.  Thank  you  very  much.  Any  material  you  submit  will 
be  accepted  for  the  record. 

(The  following  information  was  received  for  the  record:) 

Our  problem  began  October  1965,  in  bid  preparation  for  a  military  contract 
which  was  for  a  one  year  period,  January  25,  1966  through  January  24,  1967. 

In  bidding  on  a  contract  of  this  magnitude,  we  formulated  our  bid  on  a  Class  I 
price  of  $5.44  which  allowed  for  an  increase  of  approximately  eight  cents  per 
hundred  weight,  well  within  the  past  three  year  trend.  These  average  hundred 
weight  Class  I  prices  are  reflected  in  the  attached  Table  I  statistics.  We  were 
re(iuired  to  submit  our  bid  before  the  end  of  October  1965  and  were  awarded 
the  contract  on  November  8,  1965.  In  polling  industry  and  governmental  repre¬ 
sentatives,  there  was  no  indication  of  the  sharp  jump  in  Class  I  prices  that  was  to 
follow.  As  Table  I  indicates,  the  average  Class  I  price  for  the  first  five  months 
of  1966  is  calculated  at  $5.68  which  is  an  increase  of  32  cents  over  the  1965  aver¬ 
age.  This  is  not  the  end,  as  the  Class  I  price  was  set  at  $6,077  for  July  1966  and 
$6.15  in  August  1966.  In  fact  the  Department  of  Agriculture  directed  that  the 
price  be  not  less  than  $6.10  from  now  until  March  31,  1967.  Incidentally  there 
is  also  an  additional  four  cents  per  hundred  weight  added  to  these  Class  I  prices 
for  the  Market  Administration  expenses. 

Our  bidding  is  based  on  cost  accounting  by  unit  of  product  involved.  Since  thei 
homo  bulk  gallon  and  one  half  gallon  container  are  the  large  volume  items,  we 
list  below  the  cost  factors  reflected  in  our  bid  last  October  for  these  products  and 
how  their  cost  have  climbed  as  of  July  1966 : 


Bulk  gallon  2 

Half  gallon 

Our  bid  (based  on  $5.44  standard  cost) : ' 

2. 724 

.227 

.023 

.022 

.004 

.012 

.002 

.035 

.398 

.275 

.032 

.215 

,021 

(.  194) 

3. 4710 
3. 4710 

.3250 

.3172 

February  1966  cost  (based  on  $5.50  standard  cost):  ' 

2. 8068 

.2339 

.0240 

.0222 

.0033 

.0122 

.0024 

.  6370 

.2521 

Vault  . . . . . - . 

.0296 

.2150 

.0212 

3. 6917 

.2980 

.3172 

.0192 

3. 4710 

(.  2207) 

May  1966  cost  (based  on  $5.80  standard  cost):  ^ 

2. 9082 

.2424 
.0240 
.  0224 

.3500 

Production  labor  and  burden..  _  .  _  _ _  _ _ 

.2405 

.0344 

.0038 

.0112 

.0020 

.2208 

.0177 

3.  7716 
3. 4710 

.3058 

.3172 

.0114 

(.3006) 

August  1966  cost  (based  on  $6.25  standard  cost):  i 

3. 1362 

.2614 

.0240 

.0224 

.0038 

.0112 

.0020 

.3500 

Production  labor  and  burden.-- _ _ _  _ _ 

.2405 

Vault.  -  .  . . .  . - 

.0344 

.  2208 

.0177 

4. 3054 

.3248 
.3172 
(.  0076) 

3. 4710 

(.8344) 

>  standard  cost  is  based  on  what  the  average  class  I  is  forecasted  to  Ire  for  the  subsequent  quarter  or  6 
month  period. 

2  The  costs  shown  are  tor  a  6-gallon  container,  as  this  is  the  package  size  this  product  is  distributed  to 
the  military. 
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Class  I,  II,  and  III  prices,  uniform  price  and  huttcrfat  differentials  for  eastern 

Colorado  marketing  area 


Minimum  prices 

Butterfat  differential 

Month  and  year 

Class  I 

Class  II 

Class  III 

Uniform  i 

Class  I 

Class  II 
and 

class  III 

Producer 

1963: 

January _ 

$5.  21 

$3.30 

3.  05 

$4.  76 

Cents 

7.  5 

Cents 

7.  0 

Cents 

7.4 

7.3 

7.4 
7.4 
7.3 

7.3 

7.4 
7.4 
7.4 

February _ 

5.20 

4. 72 

7.  5 

7  0 

March _ 

5.  20 

3.  01 

4.  71 

7.  5 

7  0 

April _ _ 

6. 19 

3.  00 

4.  65 

7.  5 

7.0 
7.0 
7.  0 

May _ _ 

5. 18 

3.  00 

4.  57 

7.  5 

June _ 

5.17 

3.  01 

4.  48 

7.5 

July _ 

5. 18 

3.  01 

4.  59 

7.  5 

7.  0 

August---  _ 

5. 19 

3. 01 

4.  71 

7.  5 

7.  0 

September _ 

5.  20 

3.09 

4.88 

7.  5 

7.  2 

October _ _ 

5.  22 

3. 11 

4. 89 

7.8 

7  0 

7.  6 

November _ -  _ 

5.25 

3. 13 

4.91 

7.6 

7.  0 

7.  5 

December _ 

5.26 

3.13 

4.87 

7.6 

7.0 

7.4 

1  Simple  average _ 

5.204 

3.048 

4.67 

7.5 

7.0 

7.4 

f  pcs- 

1964: 

January _ _ 

5.26 

3. 13 

4.86 

7.5 

7.0 

7.3 

February _  _ 

5.29 

3. 13 

4.84 

7.  5 

7.0 

7.  4 

March _  -  - _ 

5.28 

3.03 

4.73 

7.5 

7.  0 

7.3 

April _ 

5.27 

3.  02 

4.  70 

7.5 

7.  0 

7.3 

May _ _ _ _ 

5.22 

3. 02 

4.  56 

7.5 

7.  0 

7.3 

June _ 

5.  22 

3.03 

4.  51 

7.5 

7.  0 

7.3 

July _ _ _ 

5.  21 

3.  27 

$3. 12 
3.15 

4. 60 

7.5 

7.  0 

7.3 

August _ 

5.22 

3. 30 

4.66 

7.6 

7.4 

7.4 

September _ 

5.25 

3. 39 

3.  24 

4.73 

7.7 

7.4 

7.6 

October _ - _ 

5. 34 

3.42 

3.  27 

5.  00 

8.0 

7.3 

7.8 

November _ 

5. 37 

3.44 

3.29 

4.  90 

7.9 

7.5 

7.8 

December _ 

5.39 

3.44 

3.29 

4.88 

8.1 

7.1 

7.8 

Simple  average _ _ 

5.277 

3. 218 

3.227 

4.  75 

7.6 

7.1 

7.5 

1966: 

January _  _ 

5. 39 

3.40 

3.25 

4. 87 

7.  7 

7.0 

7.5 

February _ 

5. 35 

3.  37 

3. 22 

4. 85 

7.5 

7.0 

7.3 

March.: _ _  _ 

5.32 

3. 37 

3. 22 

4.82 

7.5 

7.0 

7.3 

April _ _ 

5. 30 

3.38 

3.  23 

4, 77 

7.5 

7. 1 

7.4 

May _ - _ 

5. 33 

3.37 

3. 22 

4.70 

7.  7 

7.1 

7.5 

June  _ 

5. 32 

3.35 

3. 20 

4.  70 

7.7 

7.1 

7. 5. 

July _ 

5.28 

3.  36 

3.21 

4.  74 

7.  7 

7.1 

7.6 

August _ 

5.31 

3.  40 

3.  25 

4.  82 

7.  7 

7.3 

7.6 

September _ 

5.35 

3. 44 

3.  29 

4. 95 

7.9 

7.5 

7.8 

October  _ _ _ _ 

6. 39 

3.49 

3.34 

5.  00 

8.1 

7.6 

7.9 

November _ 

5.44 

3.54 

3. 39 

5. 11 

8.2 

7.6 

8.  0 

December _ 

5.49 

3.62 

3. 47 

6. 12 

8.2 

7.2 

8.0 

[Simple  average _ 

5.356 

3.424 

3.274 

4. 87 

7.8 

7.2 

7.6 

1  ^  ^ 

1966: 

January _ 

5. 57 

6.  62 

3.47 

5. 08 

8.2 

7.1 

7.9 

February _ 

5. 57 

3. 73 

3. 58 

5. 16 

7.7 

7.4 

7.6 

March _ _ 

5.  88 

3.83 

3.  88 

5.  23 

8.0 

7.6 

7.9 

April _ 

5. 78 

3.  79 

3.84 

6.  21 

8.7 

7.8 

8.0 

5.78 

8.7 

1  Weighted  average  of  uniform  price  for  eastern  Colorado  and  Colorado  Springs  from  January  1963 
through  November  1965. 
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U.S.  Department  of  Agriculture, 

Consumer  anu  Marketing  Service, 

Eastern  Colorado  Marketing  Area, 

Denver,  Colo. 


Offlcial  announcement  of  minimum  class  'prices 
[Prices  per  hundredweight  milk  of  3.5  percent  butterfat  content] 
Class  I  milk,  June  1966  (higher  of  A  or  B)  (subject  to  location  adjust¬ 


ments  when  applicable) _ $5.  78 

A.  Wisconsin-Minnesota  price  (basic  fonnula) _  3.65 

Class  I  differential _  2. 10 


Total _  5.  75 

B.  Class  I  price  for  April  1966 _  5.  78 

Class  II  milk.  May  19()6,  basic  formula  plus  $0.15 _  3.  SO 

Class  III  milk.  May  1966,  basic  formula _  3.  65 

BUTTERFAT  DIFFERENTIALS 

(Per  one-teiith  of  1  percent  butterfat)  ^ 

Class  I,  June  1966  (0.6354x1.3-^10) _  .083 

Class  II  and  III,  May  1966  (  0.635xl.2-i-10) _  .  076 


MARKET  PRICE  QUOTATIONS - MAY  1966 


(For  information  only) 


Wisconsin  primary  markets,  Cheddar  cheese,  per  pound _  $.  4288 

Chicago  92-score  butter,  per  pound _  .  6354 

Chicago  area  spray  powder  (month  ended  25th  day),  per  pound _  .1670 

Prices  paid  farmers  by  Midwest  condenseries  (3.5  percent  butterfat 

basis),  per  hundredweight _  3.633 

Wisconsin-Minnesota  manufacturer  grade  milk  price  (3.5  percent),  per 
hundredweight  _  3. 65 


Minimum  price  to  be  paid  producers  on  or  before  June  30  for  milk  delivered 
June  1-15,  $3.65  per  hundredweight.  (Pay  coojieratives  on  or  before  June  28.) 

May  1966  class  price  summary 


Class  I 


Class  II 


Class  III 


Differential  value  3.5  pounds  butterfat. 
Value  of  100  pounds  skim  milk _ 


$2.  ,S7  $2. 66 

2.91  1.14 


Total  class  price  at  3.5  percent 
Butterfat  differential _ 


5.  78  3. 80 

.  082  .  076 


3.  65 
.076 


Released  June  6,  1966. 


H.  Alan  Luke, 
Market  Administrator. 
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U.S.  Department  of  Agriculture, 

Consumer  and  Marketing  Service, 

Eastern  Colorado  Marketing  Area, 

Denver,  Colo. 


Official  announcement  of  minimum  class  prices 
[Prices  per  hundredweight  miik  of  S.S  percent  butterfat  content] 


Class  I  milk  prices,  July  1966: 

July  1-A^:  Minnesota-Wisconsin  price  (basic  formula) _ $3.82 

Class  I  differential _  2. 10 

Supply-demand  adjustment  ( see  reverse  side) _  .  00 


Total _  5. 92 

July  5-31:  Minimum  basic  formula  as  per  amendment  effective 

July  5 -  4.  00 

Class  I  differential _  2. 10 


Total _  6.10 

Weighted  average  to  be  used  if  one  report  is  submitted  for  July _  6.  077 

Class  II  milk,  June  1966  (basic  formula,  plus  $0.15) _  3.97 

Class  III  milk,  June  1966,  basic  formula _  3.82 

BUTTERFAT  DIFFERENTIALS  (PER  ONE-TENTH  OF  1  PERCENT  BUTTERFAT) 

Class  I,  July  1966  (  0.6599X1.3-5-10) _  0.086 

Classes  II  and  III,  May  1966  (  0.6599x1.2^-10) _  .079 

MARKET  PRICE  QUOTATIONS,  JUNE  1966  (FOR  INFORMATION  ONLY) 

Wisconsin  primary  markets,  Cheddar  cheese  (per  pound) _  .  4436 

Chicago  92  score  butter  (per  pound) -  ,  6599 

Chicago  area  spray  powder  (month  ended  25th  day)  (per  pound) _  .1681 

Prices  paid  farmers  by  Midwest  condenseries  (3.5  percent  butterfat 

basis) _  C) 

Wisconsin-Minnesota  manufacturing  grade  milk  price  (3.5%)  (per 

hundredweight)  _  3. 82 

1  Not  available. 


Minimum  price  to  be  paid  producers  on  or  before  July  31  for  milk  delivered 
July  1-15,  $3.82  per  hundredweight.  (Pay  cooperatives  on  or  before  July  29.) 

June  1966  class  price  summary 


Class  I 

Class  II 

Class  ni 

$2. 905 
2.875 

$2. 765 
1. 205 

$2. 765 
1.055 

5.78 

.083 

3.97 

.079 

3.82 

.079 

Butterfat  differential _ _ _ 

Released  July  5, 1966. 


D.  Alan  Luke, 
Market  Administrator. 
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U.S.  Department  of  Agriculture, 

Consumer  and  Marketing  Service, 

Eastern  Colorado  Marketing  Area, 

Denver,  Colo.. 

Official  announcement  of  niimmuni  class  prices 
[Prices  per  hundredweight  milk  of  3.5  percent  butterfat  content] 

Class  I  Milk,  August  1966  (subject  to  location  adjustments  when  appli¬ 


cable)  : 

Wisconsin-Minnesota  price  (basic  formula) - $4.05 

Class  I  differential -  2. 10 


Total _  6. 15 

Class  II  Milk,  July  1966  (basic  formula  plus  $0.15) -  4.  20 

Class  III  Milk,  July  1966  (basic  formula) -  4.  05 

BUTTERFAT  DIFFERENTIALS 

(Per  one-tenth  of  1  percent  butterfat) 

Class  I,  August  1966  (0.7119  X  1.3  -i-  10) _  .  093 

Class  II  and  III,  July  1966  (0.7119  X  1.2  -i-  10) _  .  085 

MARKET  PRICE  QUOTATIONS,  JULT  1966 

(For  information  only) 

Wisconsin  primary  markets,  Cheddar  cheese,  per  pound -  .  4691 

Chicago  92  score  butter,  per  pound _  .  7119 

Chicago  area  spray  powder  (month  ended  25th  day),  per  pound _  .  1883 

Price  paid  farmers  by  Midwest  condenseries  (3.5  percent  butterfat 

basis),  per  hundredweight _  (^)  ‘ 

Wisconsin-Minnesota  Manufactured  grade  milk  price  (3.5  percent),  per 

hundredweight  _  4. 05 

Not  available. 


Minimum  price  to  be  paid  producers  on  or  before  August  31  for  milk  delivered 
August  1-15 — $4.05  per  hundredweight.  (Pay  cooperatives  on  or  before 
August  29.) 

July  1966  class  price  summary 


Class  I 

Class  II 

Class  III 

July 

1-4 

July 

6-31 

Weighted 

average 

Differential  value  3.5  pounds 
butterfat _ _ _  _ _ 

3.  01 
2. 91 

3.  01 
3.  09 

3.  010 
3.  067 

2. 975 
1.225 

2.976 

1.076 

Value  of  100  pounds  skim  milk_  _ 

Total  class  price  at  3.5 
percent  _  _ 

5.92 

6.10 

6.077 

.086 

4.  20 
.085 

4.05 

.085 

Butterfat  differential _ 

Released  August  5, 1966. 


H.  Alan  Luke,  Market  Administrator. 
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Bids 


October 
19C5  Bid 
$5.44  1 

February 
1966 
$5.50  > 

May 
1966 
.$5.80  1 

August 
1966 
.$6.25  1 

Septem¬ 
ber  at 
.$6.40 

At  .$6.50 

Bulk  gallon 

Raw  milk  cost _ 

Container...  . .  . 

Prod.,  labor  and  burden . .  . 

Vault. . .  ...  - . -  . 

Distribution  overhead _  .  .  .  .  . 

Administration  overhead . 

Profit  or  (loss)... . 

$2. 724 
.398 
.275 
.032 
.215 
.021 
(.  194) 

3.  065 
3.4710 
(.  194) 

227 
!o23 
.022 
.004 
.012 
.002 
.  035 
.  3250 
.3172 
.0272 

5.  42 

.$2. 801)8 
.3670 
.2521 
.0296 
.21,50 
.  0212 

$2.  9082 
.3500 
.2405 
.0344 
.  2208 
.  0177 

$3. 1362 
.3500 
.  2405 
.  0344 
.  2208 
.  0177 

$3. 2280 
.3500 
.2405 
.  0344 
.2208 
.0177 

$3. 2796 
.  3500 
.2405 
.0344 
.2208 
.  0177 

Total  costs _ _ _ _ 

Bid  award  price . 

Current  profit  or  (loss) _  .  ..  .. 

Half  gallon: 

Raw  milk  cost  ...  _ 

Container  . 

Prod.,  labor  and  burden . . . 

Vault . .  .  .  . 

Distribution  overhead _ _ _ 

Administration  overhead _ 

Profit  or  (loss) .  . 

3.6917 

3. 4710 
(.  2207) 

.2339 
.0240 
.  0222 
.0033 
.0122 
.  0024 

3. 7716 
3. 4710 
(.  3006) 

.  2424 
.0240 
.0224 
.0038 
.0112 
.  (K)20 

3. 9996 
3.  4710 
(.  5286) 

.  2614 
.  0240 
.0224 
.0038 
.  0112 
.0020 

4.  0914 

3.  4710 
(.  6204) 

.  2690 
.  0240 
.  0224 
.003.8 
.0112 
.  0021) 

4. 1430 
3. 4710 
(.  6720) 

.  2733 
.  0240 
.0224 
.0038 
.0112 
.0020 

Total  costs _  -  -  .  ... 

Bid  award  price _  .  . . . 

Current  profit  or  (loss)..  _  .. 

Month’s  class  1  price  A.  ...  _ _  _ _ 

.  2980 
.3172 
.  0192 

5.  61 

.3058 

.3172 

.0114 

5.  82 

.3248 
.3172 
(.  0070) 
6.  19 

.  3324 
.3172 
(.  0152) 
6.  36 

.  3367 
.3172 
(.  0195) 

>  Standard  cost-basis  of  our  unit  cost  accounting  of  (’lass  I  milk  for  a  (luarter  or  inontlily  period. 

2  These  costs  are  for  a  C-gal.  container,  wliicli  is  the  military  package  size. 

3  The  monthly  Department  of  Agriculture  Chuss  I  price  including  a  tf*  market  administration  cosl. 


Mr.  Price.  Questions? 

Mr.  Stafford.  I  am  delighted  to  listen  to  the  testimony  and  learn 
that  the  price  of  fluid  milk  and  the  blend  jtrice  apparently  in  other 
parts  of  the  country  now  are  hi^h  enough  so  that  id  least  the  Midwest 
will  stop  trying  to  penetrate  the  eastern  milk  market. 

INIr.  Price.  I  was  interested  in  one  comment  you  made,  Mr.  Gray, 
and  I  cei-tainly  agree  with  it.  A  situation  such  as  this  certainly  can 
drive  the  small  dairies  out  of  business,  particularly  in  dealing  with  the 
Federal  Government. 

INIr.  Giovy.  If  we  were  to  become  gun  shy,  and  I  think  we  are  at  this 
time,  it  will  cost  the  Government  $45,000  more. 

Mr.  Hebert.  Speaking  specifically  to  that  poiid,  I  think  it  is  im¬ 
portant  to  note  that  this  contract  also  was  a  small  business  setaside. 
I  would  like  to  reemphasize  the  point  made  by  Mr.  Gray,  again  speak¬ 
ing  to  this  particular  points — this  contract  alone  places  the  overall 
dairy  operation  of  Sinton  Dairy  in  a  loss  situation  as  of  the  end  of 
this  month.  This  is  not  just  losing  money  on  the  contract  but  this  fig¬ 
ure  when  plugged  into  the  overall  situation  shows  a  loss. 

Mr.  Hicks.  Is  this  a  nationwide  situation,  Mr.  Gray,  or  is  it  con¬ 
fined  to  the  Midwest  out  as  far  as  Colorado  ? 

Mr.  Gray.  I  would  say  any  time  you  have  a  combination  of  military 
installations  and  a  Federal  market  order  you  have  this  problem. 

Mr.  Hicks.  The  reason  I  am  curious  is  that  in  my  area  I  have  two 
Air  Force  bases,  both  of  wdiich  have  been  expandecl,  and  we  are  in  a 
Federal  milk  marketing  area.  Yet  this  is  the  first  I  have  heard  of 
this  matter.  I  wondered  why  I  have  not  heard  a  scream  or  two. 

I  am  from  the  State  of  Washington. 

Mr.  Gray.  I  am  sure  the  same  facts  would  apply  there. 
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Mr.  Price.  Mr.  Gray,  of  course,  we  are  all  members  of  the  Armed 
Services  Committee.  We  have  a  matter  here  which,  if  it  were  not  for 
the  fact  it  is  too  vital  to  the  armed  services,  normally  would  be  before 
the  Committee  on  Agriculture. 

Some  of  us,  particularly  those  who  do  not  live  in  a  rural  area,  may 
be  a  little  mystified  bjr  the  difference  of  the  support  price  order  and 
the  marketing  order  price. 

It  is  a  little  puzzling  to  me.  You  mentioned  $3.50  per  hundred¬ 
weight  and  ^  per  hundredweight  in  July  and  then  you  jumped  to  the 
total  base  price  of  August  1966,  of  $6.15  per  hundredweight. 

I  miderstand  some  of  this,  but  wpuld  you  go  through  this  process 
for  us  for  the  edification  of  the  committee  ? 

Mr.  Gray.  Yes.  The  price  is  built  this  way:  We  have  a  basic 
formula.  The  basic  formula  we  operate  under  is  the  Miimesota-Wis- 
consin  manufacturing  average. 

Then  our  class-1  price  is  the  price  we  pay  for  the  milk  product- - 

Mr.  STAEii'ORD.  Can  you  tell  us  what  the  criteria  are  which  go  into 
that  basic  formula  ?  That  might  be  helpful  to  the  chairman. 

Mr.  Gray.  The  basic  formula  is  an  average  figure  composed  of  the 
prices  that  the  manufacturing  plants  in  Minnesota  and  Wisconsin 
pay  for  manufactured  milk  to  go  into  powder,  butter,  cheese,  and  so 
on.  This  is  the  average  price  which  we  call  the  basic  formula. 

Then  in  our  particular  market  order  our  class-1  price  is  plus  $2.10 
per  hundredweight  over  the  basic  formula.  Therefore,  if  we  were 
at  .support  level,  say  $4,  our  price  would  be  $6.10,  adding  on  the  $2.10. 

At  present,  however,  the  Minnesota-Wisconsin  manufacturing  at  er- 
ages  ai-e  over  the  support  price.  They  have  moved  beyond  the  sup- 
j>oit  price,  so  it  keeps  pushing  our  price  up  to  where  we  are  now  at 
$6.32  and  we  are  anticipating  $6.50  for  the  month  of  October. 

Mr.  Stafford.  And  the  base  price  is  simply  a  floor?  Is  that  right ? 

Mr.  Gray.  Yes;  a  floor. 

Mr.  Price.  Further  questions? 

Mr.  Hall.  I  wonder  if  Mr.  Gray  would  comment  on  whether  or  not 
be  Avould  accept  in  the  Evans  bill  the  additional  amendment  covering 
point  4  of  Mr.  Stalbamn’s  and  Mr.  Rittmueller’s  testimony? 

IMr.  Gray.  Milk  products  ? 

Mr.  Hebert.  We  definitely  Avould  want  that  in  that.  This  contract 
also  covers  ice  cream  and  other  things  initially  mentioned. 

I  think  we  definitely  would  recommend  that  that  be  inserted.  It 
would  be  most  helpful. 

jMr.  Hall.  That  is  all,  Mr.  Chairman. 

Mr.  Price.  Thank  you  very  much,  gentlemen.  You  have  made 
good  Avitnesses. 

Mr.  Price.  Now  the  committee  Avill  go  to  industry  representation. 

First,  our  colleague  on  the  full  committee.  Congressman  Walker,  of 
New  Mexico,  Avas  here  early  in  the  morning,  but  because  of  other 
business  he  could  not  wait  to  testify  personally. 

HoAveA^er,  he  has  requested  the  committee  to  accept  a  joint  state¬ 
ment  of  his  and  that  of  his  colleague  from  NeAv  Mexico,  the  Honorable 
Tom  Morris. 

Without  objection,  the  statement  Avill  be  accepted  for  the  recoi-d. 
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(The  joint  statement  above  referred  to  is  as  follows :) 

Joint  Statement  ob'  Mr.  Morris  and  Mr.  AVaeker  oe  New  Mexuo 

Mr.  Cliairiiiiin,  we  appreciate  yon  and  the  (listiiigui.'^hed  Aleinbers  of  this 
subcommittee  allowing  ns  to  appear  before  you  this  morning. 

lI.R.  17500,  which  is  being  considered  this  morning  is  most  important  to 
several  of  our  constituents.  We  think  these  constituents  have  l)een  made  vic¬ 
tims  of  circumstances  which  were  totally  beyond  their  control,  and  which  they 
had  no  reason  to  anticipate.  We  think  their  cases,  as  well  as  similar  cases 
throughout  the  United  States,  make  it  imperative  that  some  action  be  taken  to 
grant  them  relief  before  Congress  adjourns. 

If  the  Committee  will  be  so  kind  as  to  bear  with  us,  we  think  the  problem 
facing  our  constituents  can  best  be  explained  by  tracing  the  series  of  events 
which  have  made  this  legislation  necessary. 

Clardy-Campbell  Dairy  Products  is  an  independent  dairy  which  has  its  gen¬ 
eral  offices  in  Roswell,  New  Mexico,  with  branch  offices  in  the  southeastern 
section  of  our  State.  This  dairy — as  do  many  others — submits  bids  to  supply 
various  military  installations  in  order  to  stabilize  its  volume  and  to  help  move 
seasonable  sui^pluses.  By  the  very  nature  of  these  contracts,  they  are  quite  com- 
lietitive  and  bid  on  a  very  small  margin. 

On  January  20,  1906,  Clardy-Campbell’s  representatives  attended  the  Federal 
Market  Order  Hearing  in  Albuquerque.  There  was  nothing  mentioned  at  this 
hearing  about  a  possible  change  in  the  dairy  products  support  prices.  But,  aware 
of  the  then  existing  conditions  in  the  dairy  industry,  and  on  the  basis  of  uncon¬ 
firmed  reports,  Clardy-Campbell  anticipated  a  moderate  increase  of  some  25^  per 
hundred  weight  of  3.5%  butterfat  test  milk  in  the  support  prices  and  accordingly 
based  its  bid  to  supply  Cannon  Air  Force  Base  with  fluid  milk  for  one  year. 
Clardy-Campbell  was  awarded  the  contract  at  the  bid  openings  on  February  28, 
1966. 

On  March  10,  at  an  emergency  hearing  on  the  Federal  Milk  Marketing  Order 
held  in  Denver,  it  was  recommended  that  the  support  price  be  raised  to  22^  per 
hundred  weight.  Thus,  it  is  very  easily  seen  that  Clardy-Campbell  was  a  fairly 
accurate  predictor  on  the  conditions  as  they  then  existed  in  the  milk  industry. 
However,  Mr.  Chairman,  when  the  Department  of  Agriculture  announced  the  new 
support  price,  it  wasn’t  for  22^  per  hundred,  but  it  was  39^  per  hundred.  This 
announcement  occurred  around  March  24. 

In  percentage  terms,  the  price  of  milk  has  increased  another  12.6%  since  the 
announced  March  increase.  This  amounts  to  an  increase  of  6.1^  per  gallon— 
which  is  the  most  marketable  item  of  a  dairy  the  size  of  Clardy-Campbell.  In 
other  words,  the  price  has  risen  from  $5.63  per  hundred  weight  of  3.5%  butterfat 
test  milk  to  $6.34  per  hundred  weight  between  the  March  increase  and  the  present 
time. 

Another  aspecf  of  these  contracts  besides  their  low  margin,  Mr.  Chairman,  is 
their  inflexibility.  Hence,  Clardy-Campbell  has  not  had  the  opportunity  to 
novate  or  otherwise  modify  its  contract.  This  one  contract  has  put  them  in  a 
position  were  their  whole  operation  is  suffering,  and  it  could  possibly  result  in 
their  being  forced  out  of  business.  The  pencil  loss  on  the  milk  products  delivered 
to  Cannon  Air  Force  Base  last  month  was  $902.42.  When  one  includes  the 
transiiortation  and  handling  costs,  the  loss  was  $1,189.28. 

Mr.  Chairman,  we  do  not  think  it  is  the  purpose  of  the  Department  of  Agri¬ 
culture  to  place  dairies  with  similar  contracts  in  such  a  perilous  position.  Nor 
do  we  think  that  it  is  the  intent  of  the  Department  of  Defense  to  consciously 
hold  them  to  their  contract  and  possibly  force  them  out  of  business.  But,  at  the 
present  time,  evervbodv’s  hands  are  tied.  This  legislation  is  necessary  to  grant 
relief  to  those  milk  contractors,  and  to  insure  that  we  do  not  have  similar  occur¬ 
rences  in  the  future.  We  feel  that  there  is  a  need  for  the  same  flexibility  in  such 
governmental  contracts  as  now  marks  the  majority  of  private  contracts. 

As  Congressman  AValker  has  introduced  an  identical  bill  to  the  one  being  con¬ 
sidered  this  morning,  we  are  happy  to  join  in  commending  the  Chairman  for  hold¬ 
ing  this  hearing  and  resiiectfully  urging  the  swift  approval  of  this  measure. 

jNIr.  Price.  The  next  witness  will  be  Mr.  Linwood  Tipton,  represent¬ 
ing  tiie  ISIilk  Industry  Foundation. 

Mr.  Tipton? 
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STATEMENT  OF  E.  LINWOOD  TIPTON,  MILK  INDUSTRY 
FOUNDATION,  WASHINGTON,  D.C. 

Mr.  Tiri’ON.  Tluink  you,  Mr.  Cliairman. 

Mr.  Clmirinan,  my  name  is  E.  Linwood  Tipton.  1  am  employed  by 
the  ]\Iilk  Industry  inundation,  910  17th  Street  Northwest,  Washing¬ 
ton,  I).(\  Among  my  responsibilities  are  all  our  activities  relating  to 
the  Federal  milk  marketing  order  program. 

The  Milk  Industry  Foundation  represents  fluid  milk  processors  and 
distributors  located  throughout  the  United  States,  Canada,  and  22 
other  countries.  Our  membership  ranges  from  very  small  dairies  to 
the  largest. 

We  strongly  support  the  enactment  of  H.R.  17500. 

Ihiless  Congress  acts,  many  of  our  members  will  incur  irreparable 
damages  as  a  result  of  the  recent  and  drastic  increases  in  milk  prices 
caused  by  actions  of  the  Secretary  of  Agriculture.  The  problem  has 
occurred  because  contracts  with  the  Department  of  Defense  for  supply¬ 
ing  milk  do  not  ])rovide  escalation  clauses  or  renegotiation  rights. 
Thus,  milk  processor's  have  entered  into  contracts  with  one  arm  of  the 
Federal  Governmeirt  without  adequate  provision  for  taking  into  ac¬ 
count  precipitate  action  of  another  arm  substantially  increasing  pro¬ 
cessors'  costs.  They  have  beeir  carrght  in  a  giant  vise — one  jaw  of  the 
vise  being  the  U.S.  Department  of  Defense  and  the  other  the  Depart¬ 
ment  of  Agriculture.  The  vise  has  now  been  closed  with  milk  pro¬ 
cessors  squeezed  in  the  center. 

The  problem  started  on  March  1,  1966,  when  the  Secretary  of 
Agriculture  announced  late  in  the  afternoon  that  he  was  taking  action 
to  suspend  certain  Federal  milk  marketing  order  provisions.  His 
action  increased  the  price  of  milk  in  45  Federal  orders  by  amounts 
ranging  from  20  to  45  cents  per  hundredweight  or  about  one-half  to  1 
cent  per  quart.  The  action  was  made  effective  on  March  2  at  0001 
o'clock.  Thus  the  time  lapse  between  the  announcement  and  the  ef¬ 
fective  date  was  approximately  8  hours,  with  about  7  of  the  8  hours 
being  after-duty  hours. 

In  conjunction  with  announcing  the  suspension  action,  the  Secretary 
also  scheduled  hearings  1  week  later  to  receive  evidence  with  respect  to 
the  economic  and  emergency  marketing  conditions  which  related  to 
the  appropriate  levels  of  class-1  prices  in  all  Federal  milk  marketing 
orders. 

The  processing  side  of  the  dairy  industry  was  not  advised  of  such 
probable  action  nor  consulted  with  prior  to  either  the  suspension  order 
or  the  call  of  the  hearings.  It  had  no  opportunity  to  demonstrate  to 
the  Secretary  the  consequences  of  such  actions  on  regulated  handlers. 

At  the  public  hearing,  processors  asked  the  Secretary  of  Agricul¬ 
ture  to  exempt  from  the  price  increase  milk  used  to  service  Govern¬ 
ment  contracts.  However,  the  Secretary  denied  that  reqiiest.  It  was 
the  processors’  contention  then  and  still  is  that  the  action  by  the  Secre¬ 
tary  could  not  be  anticipated.  The  speed  with  which  the  action  was 
taken  and  the  lack  of  piiblicity  that  the  action  was  even  being  con¬ 
sidered  placed  handlers  in  a  situation  in  which  they  could  not  possibly 
have  anticipated  the  increase. 

In  bidding  on  Government  contracts,  milk  processors  estimate  the 
price  which  they  will  be  required  to  pay  for  milk  as  well  as  all  other 
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cost  to  be  incurred  in  fulH]lin<>:  (lie  contract.  It  is  a  fact  sworn  to  by 
milk  processors  who  testitied  before  the  department  of  Agriculture 
price  hearings  that  most  of  the  handlers  took  several  precautionary 
actions  prior  to  siibmitting  their  bids. 

The  testimony  was  that  they  checked  with  the  producers’  organiza¬ 
tions  from  which  they  buy  milk  to  determine  whether  they  anticipated 
any  changes  in  producer  prices  and  also  with  the  Federal  milk  market 
administrators  to  determine  whether  the  administrators  who  are  re¬ 
sponsible  for  administration  of  F ederal  milk  orders  anticipated  any 
action  on  the  part  of  the  Department  which  would  cause  the  price  to 
increase. 

Typical  of  the  situation  handlers  found  themselves  in  is  the  case  of 
East  Greenwich  Dairy  Co.,  East  Greenwich,  R.I.,  on  which  the  Comp¬ 
troller  General  has  ruled  that  there  can  be  no  relief  short  of  legislative 
action  by  this  Congress. 

The  company  submitted  bids  on  February  28,  1966,  and  March  1, 
1966,  for  twm  contracts.  The  contracts  were  for  the  period  of  April  1, 
through  September  30,  1966. 

The  bids  were  based  on  price  estimates  develo])ed  by  a  group  of 
university  economists.  At  the  time  the  bids  were  submitted  the  mar¬ 
ket  administrator  was  estimating  the  April  price  at  $5.74  per  hundred¬ 
weight.  However,  following  the  Secretary's  action  to  increase  prices, 
the  actual  April  price  was  $6.18,  or  44  cents  higher. 

In  addition  to  ascertaining  the  market  administrator’s  estimate, 
the  bidding  company  also  prudently  checked  with  the  producers’  co¬ 
operative  from  which  it  purchases  its  supplies.  The  cooperative  re¬ 
sponded  to  the  effect  that  it  did  not  anticipate  any  action  which  would 
alter  the  university  economists’  previous  estimates. 

This  happens  to  be  one  of  the  largest,  if  not  the  largest,  dairy  farmer 
cooperatives  in  the  United  States. 

The  bids  were  opened  at  about  2:30  p.m.  on  March  1,  and  East 
Greenwich  w^as  the  low  bidder.  At  approximately  8  p.m.  on  March  1, 
the  Federal  milk  market  administrator  received  a  telegram  annonnc- 
ing  that  the  higher  })rice  Avould  be  effective  at  midnight.  There  was  no 
way  of  anticipating  that  the  Secretary  would  increase  prices. 

The  company  now  estimates  a  loss  of  approximately  $20,000  on  this 
|CO]itract;  and  for  a  small  company,  this  is  extremely  important. 

On  March  2,  1966,  the  bidder  requested  that  new  bids  be  invited  or 
that  price  relief  be  given  by  escalating  the  bid  ])rice  by  the  amount  of 
increase  ordered  by  the  Secretary  of  Agriculture.  This  request  was 
denied  in  Comptroller  General  Decision  B-158683  dated  April  28, 
1966. 

About  50  ])ercent  of  East  Greenwich’s  business  is  with  military  in¬ 
stallations.  In  addition,  it  has  other  fixed-price  contracts  with  Vet¬ 
erans’  Administration  hospitals. 

This  situation  is  typical  of  practically  all  milk  processors  servicing 
military  contracts. 

Bush  Dairy,  a  handler  under  the  Mississippi  order,  on  February 
14  and  18, 1966,  submitted  bids  on  two  contracts  for  Keesler  Air  Force 
Base,  Biloxi,  Miss.  On  both  occasions,  the  general  manager  of  Bush 
telephoned  the  market  administrator  and  the  dairy  producers’  coopera¬ 
tive  from  which  the  dairy  purchases  milk,  on  the  same  day  the  bids 
were  submitted,  to  determine  any  possible  changes  in  the  fluid  milk 
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price  to  farmers.  In  each  instance  he  was  informed  that  they  knew 
of  no  contemplated  changes. 

Bush  was  awarded  the  two  contracts  totaling  about  8  million  pounds. 
These  represent  about  50  percent  of  Bush's  total  fluid  milk  sales. 
Bush  Dairy  attempts  to  estimate  a  profit  margin  of  about  one-third  of 
a  cent  per  quart.  This  is  equivalent  to  about  16  cents  per  hundred- 
Aveight  and  ranges  on  the  high  side  of  the  margin  situation  with  le- 
spect  to  military  milk  contracts  throughout  the  United  States. 

Many  military  contracts  are  bid  at  no  profit.  In  such  situations,  the 
contracts  are  sought  for  the  additional  volume  which  has  a  salutary 
effect  toward  reducing  miit  costs. 

Another  processor  in  the  Southwest,  relying  on  the  Federal  Market 
Administrator’s  estimates,  bid  on  a  contract  only  to  find  that  the 
actual  milk  prices  exceed  those  used  in  the  estimate  by  more  than  11/2 
cents  per  quart. 

Still  another  processor  in  the  MidAvest  bid  during  July  1965,  on  a 
contract  to  be  effective  for  1  year  commencing  October  24,  1965.  x 

Now,  15  months  later,  as  the  contract  nears  its  expiration  date,  the  ^ 
bidding  company  is  estimating  losses  resulting  from  the  Secretary  of 
Agriculture’s  price  increases  amounting  to  about  $2,000  per  month. 
Sales  under  the  contract  amount  to  about  $24,000  per  month.  An¬ 
other  bidder  has  the  contract  for  the  forthcoming  year  at  substan¬ 
tially  higher  prices. 

These  situations  ai-e  typical  of  the  experience  of  most  handlers  with 
fixed-price  contracts  being  performed  on  or  after  March  1,  1966. 

FolloAving  the  USDA  hearings  held  in  early  March,  a  neAv  decision 
Avas  issued  and  made  effective  on  April  10,  1966.  This  rescinded  the 
action  taken  on  March  2,  1966.  The  April  10  decision  provided  for 
price  increases  of  20  or  22  cents  for  most  orders.  These  price  increases 
were  to  continue  in  effect  through  June  and  in  a  feAv  instances,  July 
1966.  However,  at  the  end  of  this  period,  the  order  pricing  proAUsions 
were  to  revert  to  those  in  effect  on  March  1. 

But  they  did  not;  instead,  about  the  1st  of  June,  Secretary  Free¬ 
man  announced  that  again  nationwide  emergency  hearings  avouIcI  be 
held  during  the  second  Aveek  of  June  to  consider  fluid  milk  price  in¬ 
creases  in  all  Federal  milk  orders.  The  decision  resulting  from  these 
hearings  was  announced  on  June  29,  1966,  and  made  effective  July  5,  a 
1966.  It  provided  for  an  immediate  further  increase  of  about  15  to%i 
20  cents  in  the  class-1  prices  of  all  Federal  orders  and  set  that  as  the 
minimum  base  jArice  to  prevail  throughout  the  period  of  July  1966, 
through  March  1967.  Therefore,  in  estimating  prices  for  the  purpose 
of  submitting  bids,  milk  processors  were  again  caught  in  tlie  jaAvs  of 
the  vise. 

It  should  be  pointed  out  at  this  time  that  accompanying  the  April 
10  fluid  milk  price  increase  in  all  Federal  milk  orders  Avas  a  26-cent- 
per-hundredAveight  increase  in  support  prices.  Also  accompanying 
the  July  amendments  was  a  further  50-cent  increase  in  the  support 
price  for  manufacturing  milk,  raising  it  from  the  $3.50  level  set  in 
April  to  $4  per  hundredweight.  Thus,  from  x4pril  1  to  July  1  the 
Secretary  of  Agriculture  increased  support  prices  by  76  cents  per 
hundredweight. 

These  increases  permeated  throughout  the  entire  United  States  re¬ 
sulting  in  similar  price  increases  for  all  fluid  milk. 
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Fluid  milk  prices  paid  to  dairy  farmers  are  no^Y  averaging  about 
$1  per  himdredweight  higher  than  they  were  at  this  time  last  year. 
This  is  equivalent  to  over  8  cents  per  gallon,  and  is  considerably  in 
excess  of  the  probable  or  “hoped  for”  profit  margin  in  military 
contracts. 

As  a  result,  milk  processors  are  losing  substantial  sums  of  money 
to  service  military  _  contracts.  Eelief  is  needed  badly  and  quickly. 
They  could  not  anticipate  the  Secretary  of  Agriculture’s  actions  and 
could  not  protect  themselves  from  their  economic  consequences.  Es¬ 
calation  clauses  are  needed  in  future  contracts  to  avert  recurrence  of 
this  situation. 

We  urge  the  adoption  of  H.E.  17500  with  some  modifications.  The 
specific  modifications  are  to  strike  from  page  2,  line  5,  the  word  “fluid” 
and  the  phrase  “for  beverage  purposes.”  The  same  words  should  also 
be  stricken  from  Ihies  14  and  15  of  page  2. 

The  bill  as  now  drafted  seems  to  limit  price  adjustments  with  re- 
l)  spect  to  military  milk  contracts  to  those  instances  when  the  Secretary 
of  Agriculture  specifically  orders  that  producer  fluid  milk  x^rices  be 
changed.  However,  fluid  milk  prices  are  highly  related  to,  and  in  the 
case  of  Federal  milk  orders  are  directly  de^jendent  on,  the  level  of 
manufacturing  milk  prices  which  the  Secretary  of  Agriculture  has 
the  authority  to  fix  under  the  price  support  x)rogram. 

Even  in  markets  not  subject  to  Federal  milk  marketing  orders,  it  is 
still  necessary  that  a  proper  relationshij)  be  maintained  between  prices 
]>aid  dairy  farmers  for  manufacturing  milk  and  for  fluid  milk. 
Tlierefore,  fluid  milk  prices  are  substantially  increased  indireetly  as 
the  Secretary  of  Agriculture  orders  an  increase  in  manufacturing  milk 
X)rices  through  the  price  supijort  lirogram.  In  fact,  that  is  what 
happened  on  two  occasions  this  summer. 

The  pro]_:>osed  changes  would  clearly  authorize  equitable  price  ad¬ 
justments  in  military  milk  contracts  when  the  Secretary  of  Agricul- 
tui’e  alters  the  suliport  price  for  manufacturing  milk  x^roducts  with 
its  inevitable  effect  on  fluid  milk  prices  as  well  as  in  those  instances 
when  he  directly  ordei's  a  change  in  fluid  milk  x^i’iee  levels. 

This  legislation  deals  with  contracts  of  establishments  within  the 
Department  of  Defense,  but  this  is  only  a  part  of  the  problem.  There 
)  are  other  Government  agencies  which  also  buy  milk  under  fixed-x)rice 
contracts. 

For  example,  there  are  169  Veterans’  Administration  hosx^itals 
which  buy  significant  quantities  of  fluid  milk  under  fixed-x^rice  con¬ 
tracts  as  well  as  8  U.S.  Public  Health  Service  hosx^itals  and  numerous 
Indian  health  hospitals  and  feeding  centers. 

The  industry  needs  relief  in  connection  with  contracts  entered  into 
with  these  other  Federal  agencies. 

If  your  distinguished  committee  has  jurisdiction  over  legislation 
which  could  result  in  relief  similar  to  that  afforded  by  H.E.  17500  in 
comrection  with  contracts  with  other  Government  departments,  we  ask 
your  good  offices  in  amending  the  bill  to  accomplish  this  pui'xmse. 

We  would  not,  however,  wish  to  see  this  legislation  fail  of  enactment 
during  this  Congress  by  complicating  it  with  problems  arising  out  of 
contracts  with  Federal  agencies  other  than  those  involved  in  the  De- 
X>artment  of  Defense. 

Mr.  Price.  Thank  you  veiy  much,  Mr.  Tixff  on. 
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That  last  paragraph  would  be  beyond  the  jurisdiction  of  this  com¬ 
mittee,  to  deal  with  other  Govermnent  agencies,  other  than  the  De¬ 
partment  of  Defense. 

I  would  like  to  ask  with  regard  to  the  first  paragraph  on  page 
6,  where  you  urged  modifications  by  striking  the  word  “fluid”  and 
the  phrase  “for  beverage  purposes,”  whether  or  not  this  can  be  accom¬ 
plished  by  the  suggested  Stalbaum  amendment? 

Mr.  Tipton.  I  have  not  had  a  chance  to  look  at  the  Stalbaum  amend¬ 
ment  specifically. 

What  we  intend  to  accomplish  is  essentially  the  same  thing. 

Mr.  Price.  Questions  ? 

Mr.  Stafford.  While  Mr.  Tipton  is  still  here,  and  hopefully  the 
representative  for  the  Government  may  also  be  in  the  room,  I  think  it 
would  be  very  helpful  to  this  committee,  notwithstanding  the  explana¬ 
tion  we  got  earlier  which  also  was  helpful,  if  we  had  from  either  Mr. 
Tipton  or  the  Government  a  one-  or  two-page  explanation  of  the 
formula  used  and  the  criteria  used  in  developing  the  various  prices  in 
a  milk  marketing  order  area  so  that  we  will  have  it 'before  us. 

Mr.  Price.  The  committee  will  obtain  that  from  the  Department  of 
Agriculture. 

Mr.  Sullivan  will  testify  tomorrow  morning. 

Mr.  Stafford.  If  we  can  have  that  at  the  time  of  his  testimony  it 
would  be  very  helpful  to  this  committee. 

Mr.  Price.  Very  well. 

Thank  you  very  much,  Mr.  Tipton. 

The  next  witness  will  be  Mr.  M.  P.  Garstang,  General  C^mnsel, 
National  Milk  Producers  Federation. 

Mr.  Garstang? 

Mr.  Garstang.  Mr.  Chairman,  if  my  statement  can  be  inserted  in 
the  record,  I  will  merely  summarize  a  couple  of  points  in  it. 

Mr.  Price.  Either  way  you  desire.  It  is  a  very  brief  statement. 

(The  prepared  statement  of  Mr.  Garstang  is  as  follows :) 

The  National  Milk  Producers  Federation  is  a  national  farm  organization.  It 
represents  dairy  farmers  and  the  dairy  cooperative  associations  which  they  own 
and  operate.  Through  these  associations,  farmers  act  together  to  process  and 
market  for  themselves,  on  a  cost  basis,  the  milk  and  l)utterfat  produced  on  their 
farms. 

The  Federation  was  organized  in  1916  and  is  celebrating  its  50th  anniversary 
this  year. 

Practically  every  form  of  dairy  product  made  in  the  United  States  in  any  sub¬ 
stantial  volume  is  processed  and  marketed  by  dairy  farmers  in  their  own  dairy 
cooi)erative  plants. 

Dairy  cooperatives  acting  as  bargaining  agents  for  their  farmer  members 
supply  the  major  portion  of  raw  milk  used  by  the  dairy  processing  plants  in  the 
United  States. 

Many  dairy  cooperatives  represented  through  the  Federation  stipply  substan¬ 
tial  quantities  of  milk  and  dairy  products  to  estal)lishments  operated  by  the 
Department  of  Defense.  They  also  supply  raw  milk  to  dairy  processing  plants 
liidding  on  contracts  to  supi>ly  such  establishments. 

These  contracts  run  for  periods  usually  ranging  from  three  montlis  to  a  year 
and  call  for  tixed  prices  for  the  full  term  of  the  contract. 

The  price  of  raw  milk  to  the  farmers  is  a  primary  cost  factor  in  practically 
all  of  the  items  supplied  under  the  contracts. 

Bidding  under  the  contracts  is  very  clo.se,  and  the  bidders  assume  the  risk  of 
market  price  fluctuations  and  akso  the  risk  of  changes  in  labor  costs. 

In  addition,  under  the  pi’esent  system,  there  is  a  possibility,  generally  un¬ 
predictable,  of  changes  in  the  cost  of  raw  milk  brought  about  by  government 
action. 
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During  the  current  year,  a  very  sharp  downturn  in  the  total  production  of  milk 
in  the  United  States  made  it  necessary  for  the  government  to  take  emergency 
action  to  increase  by  substantial  amounts  the  price  of  milk  to  dairy  farmers. 

Whether  this  action  will  be  sufficient  to  avert  a  threatened  shortage  still  re¬ 
mains  to  be  seen.  It  may  be  necessary  to  take  additional  action  to  stem  the 
sales  of  dairy  herds  that  are  still  taking  place. 

The  price  increases  ordered  this  year  have  cause<l  severe  hardships  to  bidders 
on  government  contracts.  This  has  served  to  bring  home  to  all  of  us  the  need 
for  price  adjustments  in  govermnent  contracts  to  relieve  hardship  caiised  by 
price  increa-ses  ordered  by  the  government  itself. 

The  bidders  have  no  control  over  these  pi’ices.  and  the  amount  of  the  increases 
ordered  this  year  could  not  reasonably  have  been  anticipated  in  the  bidding. 

The  price  of  milk  to  dairy  farmers  is  supimrted  at  not  less  than  75  nor  more 
than  90  percent  of  parity  under  the  Agricultural  Act  of  1949  (7  U.S.C.  Sec. 
1446).  Tile  support  price  at  the  farm  is  obtained  by  government  purchases  of 
butter,  nonfat  dry  milk  solids,  and  cheese  at  price  levels  designed  to  return 
to  farmers  the  desirtMi  support  level  for  milk  used  for  dairy  i>roducts.  Fluid 
milk  prices  ordinarily  are  higher.  While  they  are  not  supi>orted  directl.v  under 
the  1949  Act,  they  are  supported  in  fact  because  the  fluid  milk  prices  tend  to 
adjust  to  the  basic  support  price. 

On  April  1,  1966,  the  Secretary  of  Agriculture  increased  the  support  level 
for  milk  to  farmers  from  $3.24  to  ,$3.50  per  hundredweight. 

This  failed  to  stop  the  downward  trend  in  production,  and  on  July  1,  1966, 
the  support  level  was  further  increased  by  action  of  ths  Secretary  from  ,$3.50 
to  ,$4.00  per  hundredweight. 

Prices  for  milk  at  the  farm  level  are  also  controlled  in  Federal  milk  market¬ 
ing  orders  iinder  the  Agricultural  Marketing  Agreement  Act  of  1937  (  7  U.S.C. 
Sec.  608c(5)).  Under  this  Act,  minimum  prices  to  farmers  are  prescribed  for 
milk  in  the  designated  marketing  areas.  A  classifled  pricing  system  is  used, 
with  a  higher  price  set  for  milk  used  for  beverage  purposes  and  a  lower  price 
set  for  milk  used  to  make  manufactured  daily  products  such  as  butter  and 
cheese. 

Prices  in  the  Federal  order  markets  are  set  by  the  Secretary  of  Agriculture 
after  public  hearings  at  which  interested  parties  may  appear  and  present  state¬ 
ments.  Here  again,  once  the  order  prices  are  announced,  the  bidder  has  no  con¬ 
trol  over  them. 

During  the  cxirrent  year,  the  Secretary  of  Agriculture  made  sweeping  decisions 
on  three  occasions  to  increase  milk  prices,  or  prevent  scheduled  deceases, 
throughout  the  system  of  Federal  milk  marketing  orders.  These  changes  affected 
substantially  the  farm  price  for  milk,  particularly  that  used  for  beverage  purpose 
and  including  milk  supplied  under  government  contracts. 

In  addition  to  these  increases  in  the  order  prices,  the  support  price  increases 
made  April  1  and  .Inly  1  were  reflected  in  the  Federal  order  mai'kets  through 
the  oi)eration  of  pricing  formulas  based  in  varying  degree  on  the  price  for 
manufacturing  milk. 

Tliere  is  another  area  in  which  the  cost  of  raw  milk  may  be  changed  because 
of  Government  action.  Where  an  increase  in  price  support  levels  announced  by 
the  Secretai’y  of  Agriculture  has  cau.sed  an  increa.se  in  class  prices,  including 
class  prices  administered  by  a  state  agency,  for  milk  under  contract  to  Federal 
installations,  then  a  price  adjustment  should  be  made.  Such  an  adjustment 
should  be  made,  however,  only  where  it  can  be  demonstrated  that  the  increase 
in  price  is  passed  through  the  handler  to  the  producer  supplying  the  milk. 

In  any  of  these  cases,  the  only  contract  adjustment  which  would  be  made  would 
be  one  ju.stifled  by  the  fact  that  the  increased  cost  of  milk  at  the  farm  level 
was  the  result  of  governmental  action,  either  state  or  Federal,  prompted  by 
considerations  of  general  welfare  and  made  in  the  public  interest.  And  in  the 
case  of  Federal  price  increa.ses.  the  government  would  simply  be  adjusting  its 
supply  contracts  to  reflect  milk  cost  increases  which  it  had  itself  ordered. 

The  proposed  legislation  over  the  long  run  may  well  result  in  a  net  benefit  to 
the  government,  because  bidding  can  be  closer  if  the  risk  of  price  change  by 
government  action  is  relieved  by  an  appropriate  escalation  clause. 

We  believe  the  request  for  such  a  clause,  plus  relief  for  bidders  caught  by 
the  government  price  increases  made  this  year,  is  reasonable  and  fair,  and  we 
urge  you  to  report  legislation  to  accomplish  these  objectives. 
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STATEMENT  OF  M.  R.  GARSTANG,  NATIONAL  MILK  PRODUCERS 

FEDERATION 

Mr.  Garstang.  First  I  avouIcI  like  to  express  my  appreciation  for 
the  comments  which  haA’e  been  made  by  the  Members  of  Congress  AAdio 
testified  here,  and  also  for  the  interest  shown  by  the  committee  in 
this  problem. 

I  am  speaking  for  the  National  Milk  Producers  Federation,  AAdiich 
is  a  farm  organization  representing  dairy  farmers  and  the  dairy 
coo])eratiA"e  plants  A\diich  they  have  built  and  Avhich  they  operate 
themseh-es.  Through  these  plants  they  process  and  market,  on  a  cost 
basis,  the  milk  and  butterfat  they  produce  on  their  farms.  "VVe  are 
interested  in  this  legislation  from  the  farmer  angle  of  it  since  we  are 
the  ones  Avho  got  the  price  increases  Avhich  brought  about  this  situation. 
We  are  also  interested  in  it  because  some  of  the  plants  owned  and 
operated  by  dairy  farmers  haA^e  bid  on  Government  contracts  and  haA^e 
suffered  some  of  the  same  losses  that  have  been  described  to  you  by 
the  other  Avitnesses. 

It  already  has  been  disclosed  that  these  contracts  run  for  fixed 
terms,  usually  3  months  to  a  year,  and  that  the  price  is  fixed  during 
the  whole  time,  so  there  is  a  substantial  risk  involved  in  this  bidding. 

Under  the  proposed  legislation,  that  risk  avouIcI  continue  with  re¬ 
spect  to  all  normal  business  changes  in  price.  But  it  Avoidd  provide 
relief  against  changes  in  price  which  the  GoA^ernment  itself  has 
brought  about  by  Government  order. 

The  price  of  raw  milk  is  the  primary  cost  in  supplying  the  contracts. 

I  would  like  to  comment  on  Avhy  these  price  changes  were  made  this 
year  and  why  they  were  so  substantial,  and  why  there  is  a  real  justifi¬ 
cation  for  making  some  adjustments  in  the  contract  prices. 

During  the  current  year  a  very  sharp  doAvnturn  in  the  total  produc¬ 
tion  of  milk  in  the  United  States  made  it  necessary  for  the  Government 
to  take  emergencj^  action  to  increase  by  substantial  amounts  the  price 
of  milk  to  dairy  farmers. 

The  purpose  of  the  support  program,  and  of  the  marketing  agree¬ 
ment  program,  is  to  provide  minimum  prices  for  milk  to  the  end  that 
adequate  supplies  of  milk  will  continue  to  be  available  for  use  in  this 
country. 

Beginning  back  in  1955,  about  April,  milk  production  began  to 
show  an  inclination  to  decline  from  the  previous  year,  rather  slowly  at 
first,  by  amounts  ranging  from  1  to  2  to  3  percent;  but  by  the  first  of 
this  year  the  decline  became  alarming. 

For  example,  in  1966 — the  percentage  of  decrease  from  1965 — Janu¬ 
ary,  down  5.3  percent;  February,  doAvn  5.8  percent;  March,  down  4.6 
percent;  April  doAvn  3.8  percent;  May  doAAm  4.1  percent;  June  doAvn 
2.9  percent;  July  down  3.2  percent;  August  doAvn  2.5  percent. 

Our  surpluses  have  disappeared. 

Mr.  Price.  What  are  you  reading  that  from  ? 

Mr.  Garstang.  A  table  Ave  prepared  in  our  office  based  on  figui’es 
we  got  from  the  Depai-tment  of  Agriculture,  sir. 

Mr.  Price.  Would  you  submit  that  for  the  record  ? 

Mr.  Garstang.  Yes,  I  Avould  be  glad  to  do  that. 
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(The  table  reads  as  follows :) 

Jlilk  production,  1964-GG 


[Millions  of  pounds] 


Month 

1964 

production 

1965 

production 

Percentage 

change 

1964-65 

1966 

production 

Percentage 

change 

1965-66 

January _ 

10, 201 

10, 419 

4-2.1 

9,865 

-5.3 

February--.  _ 

10, 018 

9,820 

-2.0 

9, 254 

-5.8 

March _ 

11, 136 

11,165 

4-0.2 

10, 645 

-4.6 

April _ 

11,375 

11,305 

-0.6 

10, 874 

-3.8 

May _  _ 

12, 404 

12, 206 

-1.6 

11, 707 

-4. 1 

June _ 

11,837 

11,  742 

-0.8 

11,397 

-2.9 

July _ 

10,  877 

10,  856 

-0.2 

10,  506 

-3.2 

August _  _ 

10, 234 

10, 046 

-1.8 

9, 799 

-2.5 

September _  _ 

9, 655 

9, 404 

-2.6 

October  _  _  _ 

9;  745 

9;  446 

-3.1 

November _ 

9,  446 

9,106 

-3.6 

December _ 

10, 072 

9,556 

—6.1 

Note. — Table  prepared  by  the  National  Milk  Producers  Federation. 
Source:  U.S.D.A. 


Therefore,  what  the  Secretary  was  faced  with  was  a  very  sharp 
downward  curve  of  milk  production  which  already  had  gotten  to  the 
place  where  the  surpduses  had  disappeared.  We  ai*e  about  in  balance 
now,  but  the  decline  is  still  continuing.  At  the  time  the  Secretary 
acted,  we  were  faced  with  a  very  serious  prospect  of  a  substantial  short¬ 
age  of  milk.  This,  in  turn,  would  have  camsed  violent  price  fluctua¬ 
tions,  which  is  not  good  for  the  consumer,  nor  for  the  daily  industry. 

Mr.  Stafford.  Do  you  attribute  any  part  of  this  reduced  production 
over  the  1966  months  to  liigh  beef  prices  in  the  selloff  of  dairy  cattle 
for  beef  purposes? 

iSIr.  Garstang.  That  was  a  contributing  factor. 

Also  the  surplus  production  of  milk  which  we  have  had  for  about 
7  or  8  years,  with  prices  at  75  percent  of  parity,  has  something  to  do 
with  it.  There  has  been  building  up  in  the  dairy  farmers  for  several 
yeai-s  a  very  deep-seated  dissatisfaction. 

'rhey  were  already  disgusted  and,  when  the  opportunity  came  to  dis¬ 
pose  of  some  of  their  herds  for  beef  at  rather  substantial  prices,  they 
went  out  of  business.  The  situation  is  serious  and  tire  decline  in 
production  is  still  going  on. 

iVlr.  Stafford.  Another  factor  that  may  have  influenced  that  selling 
of  cattle  has  been  the  high  price  of  labor  and  the  high  price  of  feed  for 
cattle,  and  the  general  cost-price  squeeze  he  has  been  caught  in.  Is 
that  not  correct  ? 

Mr.  Garstang.  He  has  been  in  a  cost-price  squeeze,  and  labor  is  a 
real  tough  problem  for  dairy  fanns. 

We  would  like  to  endoi*se,  Mr.  Chairman,  also,  the  suggestion  made 
by  Congressman  Stalbaum  that  the  bill  be  expanded  to  include  some 
of  the  price  increases  that  resulted  from  increases  in  support  levels. 

Two  things  are  involved :  Support  level  is  the  price  of  all  manufac- 
tui’ed  milk  across  the  United  States.  The  price  level  in  Federal  milk 
marketing  orders  applies  only  to  an  area  which  is  covered  by  that 
marketing  order.  Both  of  them  affect  the  price  of  fluid  milk  which 
goes  into  these  military  contracts. 
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Comment  also  was  made  that  bids  were  made  on  Government  con¬ 
tracts  having  in  mind  that  the  order  issued  by  the  Secretary  of  Agri¬ 
culture  called  for  a  decrease  in  price  on  a  specified  date. 

When  these  decreases  were  suspended,  so  that  they  did  not  take 
effect,  exactly  the  same  result  followed  as  if  there  had  been  a  price 
increase,  so  that  should  be  tresrted  the  same  as  if  there  were  a  price 
increase. 

Here  you  had  an  order,  issued  publicly  and  which  the  Government 
itself  put  out,  stating  that  the  price  would  go  down  on  a  certain  date. 
When  it  did  not  go  down,  by  Government  action  again,  the  result  was 
the  same  as  if  the  price  had  been  increased. 

IMr.  Stafford.  These  milk  market  order  price  fluctuations  used  to 
be  tied  to  seasonal  milk  supply,  did  they  not? 

]\Ir.  Garstang.  Yes. 

IMr.  Stafford.  The  fact  that  in  the  spring  the  majority  of  the  cattle 
freshened  and  there  was  a  lot  more  milk  available,  and  later  it  grad¬ 
ually  tapered  off? 

Mr.  Garstang.  That  is  right.  The  ones  I  am  talking  about  pri¬ 
marily  are  the  seasonal  decreases  which  are  still  in  some  of  the  orders. 
The  Secretary  simply  did  not  dare  let  them  go  down,  because  the 
downward  trend  in  the  production  curve  was  getting  serious. 

Tliat  is  all  I  have  to  say  on  this,  Mr.  Chairman. 

]\Ir.  Price.  Thank  you. 

Mr.  Garstang.  To  sum  up,  all  we  are  asking  is  that  the  Govern¬ 
ment,  in  its  own  contracts,  recognize  that  an  adjustment  should  be 
made  where  the  Government  itself  has  changed,  without  adequate 
notice  to  the  contractor,  the  basic  price  that  went  into  the  contract. 

Mr.  Price.  Thank  you  very  much,  Mr.  Garstang.  You  have  made 
a  good  contribution  to  the  hearings  this  morning,  sir. 

I  wonder  if  Mr.  Sullivan,  representing  the  Department  of  Agri¬ 
culture,  is  in  the  room  ? 

Is  any  representative  of  the  Department  here  ? 

If  not  counsel  will  get  in  touch  with  the  Department  and  advise 
them  of  our  desire  to  have  the  information  requested  by  Mr.  Stafford, 
and,  if  possible,  to  get  it  up  this  afternoon,  so  that  the  committee  can 
examine  it  before  tomorrow  morning’s  hearings. 

Without  objection  we  shall  insert  in  the  record  at  this  point  a  letter 
which  the  chairman  has  just  received  from  the  two  Senators  from 
Colorado,  Senator  Allott  and  Senator  Dominick,  in  support  of  the 
legislation  before  us. 

(The  letter  referred  to  is  as  follows :) 

U.S.  Senate, 

Washington,  D.C.,  September  20, 19G6. 

Hon.  Melvin  Price, 

Chairman,  Subcommittee  No.  S,  Committee  on  Armed  Services,  House  of  Rep¬ 
resentatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  We  are  very  pleased  to  learn  that  on  September  21. 1966, 
your  Subcommittee  will  consider  H.R.  17500,  to  amend  chapter  141  of  title  10, 
United  States  Code,  to  provide  for  price  ad.iustments  in  contr.ncts  for  the  pro¬ 
curement  of  milk  by  the  Department  of  Defense. 

We  endorse  the  objectives  of  H.R.  17500,  which  is  identical  to  S.  3834,  spon¬ 
sored  by  us  in  the  United  States  Senate,  to  remedy  an  inequitable  situation  exist¬ 
ing  under  Defense  Department  contracts  for  the  procurement  of  milk  since  the 
issuance  of  new  milk  support  pricing  orders  by  the  Secretai’y  of  Agriculture 
earlier  this  year. 
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It  is  our  hope  that  favorable  action  can  be  taken  on  this  measure  in  both 
houses  of  Congress  during  the  remaining  days  of  this  session,  and  we  appreciate 
the  opportunity  to  express  our  support  for  H.Il.  17500. 

Sincerely, 


Gordon  Allott, 

U.S.  Senator. 
Peter  II.  Dominick, 

U.S.  Senator. 


Mr.  Price.  The  committee  will  recess  until  tomorrow  morning  at 
10  o'clock,  when  the  first  witness  will  be  Mr.  W.  Cf.  Sullivan,  Deputy 
Director,  Dairy  Division,  Consumer  and  Marketing  Services,  Depart¬ 
ment  of  Agi'iculture. 

The  hearing  will  be  in  recess. 

(Whereupon,  at  12 :05  p.m.,  the  hearing  was  adjourned,  to  reconvene 
at  10  a.m.  of  the  following  day.) 


House  of  Representatives, 

Comjmittee  on  Armed  Services, 

Subcommittee  No.  3, 
Washington,  D.C.  Sejotemher  22, 1966. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  room  2216,  Ray¬ 
burn  House  OlRce  Building,  Hon.  Melvin  Price  (chairman)  presiding. 

Mr.  Price.  The  committee  will  be  in  order. 

Before  starting  with  the  regular  scheduled  witnesses  this  morning, 
the  committee  will  hear  from  Mr.  Lymi  C.  Paulson,  executive  vice 
president  and  general  counsel  for  the  National  Independent  Dairies 
Association.  Mr.  Paulson  would  you  come  around,  please  ? 

Mr.  Paulson,  do  you  have  a  statement  ? 

STATEMENT  OF  LYNN  C.  PAULSON,  NATIONAL  INDEPENDENT 

DAIRIES  ASSOCIATION 

Mr.  Paulson.  Yes.  On  behalf  of  the  National  Independent  Dairies 
Association,  I  want  to  endorse  the  bills  that  are  being  discussed  here. 
And  just  briefly,  I  want  to  describe  our  association. 

We  are  an  association  of  the  independent  dairy  processors  in  the 
United  States.  We  have  320  members,  in  48  States.  And  many  of 
my  members,  many  of  our  members,  are  adversely  alfected  by  what  has 
happened  with  regard  to  the  price  of  the  raw  product. 

I  have  nothing  more  to  say  than  that  we  heartedly  endorse  the  bills 
that  are  pending  before  this  subcommittee. 

Mr.  Price.  Mr.  Paulson,  the  chairman  is  very  familiar  with  your 
organization  and  happens  to  know  the  work  and  the  effort  you  are 
doing  on  behalf  of  the  independent  dairies  throughout  the  country. 
I  am  very  familiar  with  your  organization. 

Mr.  Paulson.  Thank  you,  Mr.  Chairman. 

Mr.  Price.  Thank  you  very  much,  Mr.  Paulson. 

Mr.  Paulson.  Thank  you. 

Mr.  Price.  The  next  witness  will  be  Mr.  W.  G.  Sullivan,  Deputy 
Director,  Dairy  Division,  Consumers  and  Marketing  Service,  of  the 
Department  of  Agriculture.  Mr.  Sullivan. 

Mr.  Sullivan.  Thank  you. 
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Mr.  Chairman  and  members  of  the  committee - 

iSIr.  PracE.  Before  you  proceed,  Mr.  Sullivan,  the  Chair  would  like 
to  announce  that  we  are  in  receipt  of  the  information  requested  yester¬ 
day  by  Congressman  Stafford  of  the  Department  of  Agriculture.  It 
will  be  accepted  for  the  record  and  made  available  to  the  members. 

(The  information  referred  to  is  as  follows :) 

The  Agricultural  Marketing  Agreement  Act  which  authorizes  the  issuance  of 
milk  marketing  orders  specifies  that  the  Secretary  of  Agriculture  shall  establish 
minimum  prices  for  milk  in  regulated  markets  at  levels  which  will  tend  to 
achieve  an  appropriate  balance  between  the  deliveries  of  milk  by  producers 
and  sales  of  milk  as  Class  I  (i.e.,  milk  for  beverage  purposes),  including  the 
maintenance  of  a  necessary  reserve  to  insure  against  daily  and  seasonal  varia¬ 
tions  in  supplies  and  sales  of  milk. 

This  is  a  so-called  “supply-demand”  price  standard.  Under  it  Class  I  prices 
are  increa.sed  when  deliveries  of  milk  by  producers  diminish  relative  to  Class  I 
sales.  Contrariwise,  v/hen  deliveries  of  milk  by  producers  increase  relative  to 
Class  I  sales,  Class  I  prices  are  reduced.  These  increases  and  decreases  in 
Class  I  prices  are  largely  achieved  automatically  through  the  use  of  Class  I 
price  formulas. 

There  are  two  general  types  of  such  formulas  in  use  in  Federal  orders.  One 
is  the  so-called  “basic  price”  formula  used  in  all  Federal  milk  marketing  orders 
except  those  applicable  in  the  Northeast  markets.  This  type  of  formula  provides 
that  Class  I  prices  will  be  based  on  a  measure  of  manufacturing  quality  milk 
prices  in  the  so-called  “Minne.sota-Wisconsin  price  series”. 

To  this  price  series  is  added  a  specified  differential  which  accounts  for  the 
extra  value  applicable  to  Class  I  milk  relative  to  manufacturing  quality  milk 
due  to  the  added  quality  of  Grade  A  milk  used  for  beverage  consumption  and  to 
higher  and  differing  costs  of  producing  milk  in  the  several  areas  of  the  United 
States.  These  formulas  also  often  provide  automatic  adjustments — usually  re¬ 
ferred  to  as  “supply-demand  adjustors” — which  increase  or  decrease  this  added 
differential  when  producer  deliveries  relative  to  Class  I  sales  in  a  particular 
market  decrease  or  increase,  respectively.  Other  adjustments  are  also  made  to 
account  for  seasonal  variations  in  supplies  and  sales  of  milk. 

In  the  Northeast  markets  so-called  “economic  index”  type  formulas  are  used. 
These  differ  from  the  “basic  price”  type  formulas  in  that  indexes  of  general 
economic  activity  such  as  the  wholesale  commodity  price  index,  a  consumer 
income  index  and  indexes  reflecting  price  changes  in  dairy  feeds  and  in  farm 
wage  rates  are  substituted  for  the  Minnesota-Wiseonsin  price  series.  These 
formuias  also  have  “supply-demand  adjustors”  and  adju.stments  to  account  for 
seasonability  in  supplies  and  sales  of  milk. 

These  formulas  have  been  generally  succes.sful  in  reflecting  in  Class  I  price 
ievels  changes  in  supply  and  demand  conditions  in  the  dairy  industry.  However, 
on  occasion,  these  formulas  may  fail  to  reflect  adequately  the  changing  economic 
situation  in  a  single  market  or  in  a  number  of  markets.  In  the.se  cases,  it  is 
necessary  for  the  Department  by  specific  action,  that  is,  by  amendment  or  by 
the  suspension  of  certain  terms  of  the  Class  I  formulas,  to  effect  other  or  addi¬ 
tional  changes  in  the  Class  I  pricing  formulas. 

Mr.  PiiiCE.  Mr.  Sullivan,  would  you  proceed  ? 

STATEMENT  OF  W.  G.  SULLIVAN,  DEPARTMENT  OF  AGRICULTURE 

Mr.  Sullivan.  In  response  to  the  committee's  request,  I  present 
the  views  of  the  Department  of  Ag:riculture  on  H.R.  1T500,  89th 
Congress.  This  bill  would  amend  chapter  141  of  title  10,  United 
States  Code,  to  provide  for  price  adjustments  in  contracts  for  the 
procurement  of  milk  by  the  Department  of  Defense. 

The  purpose  of  the  bill  is  to  require  that  certain  future  Depaid- 
ment  of  Defense  contracts  include  a  provision  for  equitable  price 
adjustments  for  increased  or  decreased  prices  paid  to  producers  for 
milk  for  fluid  use  ordered  by  the  Secretary  of  Agriculture  after  the 
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date  of  bid.  The  bill  also  would  provide  relief  for  contractors  who 
had  contracted  to  sell  milk  after  INIarch  1,  1966,  who  have  sutfered 
losses  because  of  increases  in  producer  prices  for  milk  for  fluid  use 
ordered  by  the  Secretary  of  Agriculture  after  that  date,  where  the 
contracts  contain  no  provision  for  such  price  adjustment. 

Although  this  bill  is  primarily  concerned  with  the  procurement 
activities  of  the  Department  of  Defense,  this  Department  has  no 
objection  to  the  general  purpose  to  which  it  is  directed.  "We  do 
have  some  question  as  to  the  intent  of  the  words,  “increases  or  de¬ 
creases  in  the  producer  price  of  fluid  milk  for  beverage  ptirposes 
ordered  by  the  Secretaiy ' 

Federal  milk  orders  establish  minimum  prices  that  milk  dealers 
must  pay  producers  in  71  fluid  milk  markets  throughout  the  country. 
Almost  two-thirds  of  the  fluid  milk  sold  in  this  country  is  priced 
under  the  terms  of  Federal  milk  orders.  These  orders  provide  changes 
in  class  I  prices;  that  is,  the  price  of  milk  for  beverage  purposes, 
through  the  use  of  pricing  formulas.  These  formulas  automatically 
change  prices  in  two  ways:  (1)  seasonal  price  changes,  and  (2) 
changes  based  on  variations  in  certain  indexes  of  economic  conditions 
affecting  the  fluid  milk  industi’y.  Moreover,  milk  prices  may  be 
influenced  by  the  level  at  which  the  Secretary  of  Agriculture  supports 
the  price  of  manufacturing  quality  milk,  through  the  influence  which 
the  support  price  level  has  on  the  level  of  the  Minnesota-Wisconsin 
price  series.  This  series  is  one  of  the  important  factors  used  in  de¬ 
termining  the  level  of  class  I  prices  in  most  Federal  milk  orders. 

We  do  not  recommend  that  these  types  of  changes  be  considered 
as  “ordered  by  the  Secretary  of  Agriculture.”  For,  as  in  the  case 
of  specific  seasonal  price  changes,  they  may  be  easily  determined 
beforehand  or,  as  in  the  case  of  the  general  economic  indexes  and  of 
the  Minnesota-Wisconsin  price  series,  they  are  a  consequence  of  the 
normal  play  of  economic  forces.  Forecasting  the  effect  on  class  I 
prices  of  the  normal  changes  in  the  economic  indexes  or  of  the 
Minnesota-Wisconsm  price  series  would  appear  to  be  normal  business 
risks. 

Although  changes  in  the  level  of  dair}'^  price  support  may  influence 
class  I  prices,  we  do  not  recommend  that  such  changes  be  considered 
as  “ordei’ed  by  the  Secretaiy  of  Agriculture.”  Changes  of  this  kind 
have  occurred  numerous  times  in  the  past  and  have  included  both 
increases  and  decreases.  However,  so  far  as  we  know,  they  have  not 
caused  unbearable  burdens  on  the  milk  industry.  Moreover,  the  ascer¬ 
tainment  of  the  effect  on  class  I  prices  of  a  change  in  the  support,  levels 
for  manufacturing  milk  would  be  extremely  difficult  to  determine 
precisely. 

Under  the  Agricultural  Marketing  Agreement  Act,  which  authorizes 
the  issuance  of  milk  orders,  the  Secretary  by  direct  action,  that  is,  by 
amendment  or  by  suspension  of  certain  provisions,  may  change  the 
level  of  the  class  I  prices  in  a  milk  order.  Changes  resulting  from 
these  types  of  direct  action  would  be  the  only  ones  which  would  seem 
to  fall  under  the  term  “ordered  by  the  Secretary  of  Agriculture.” 
This  could  be  made  clear  by  inserting  after  the  words  “Secretary  of 
Agriculture”  on  page  2  of  the  bill  at  line  6  and  line  15  the  following: 
“by  amendment  of  a  milk  marketing  order  or  by  susi>ension  or  termi¬ 
nation  of  a  provision  of  such  an  order.” 
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IVe  also  call  attention  to  the  term  “on  or  after  March  1,  1966” 
which  appears  to  us  to  be  ambiguous.  The  period  of  application  of 
this  provision  could  be  clarified  by  striking  the  language  beginning  on 
line  10  and  ending  on  line  11  of  page  2  of  the  bill  “the  procurement 
of  milk  which  was  being  performed  on  or  after  March  1,  1966,”  and 
substituting  therefor  the  following:  “providing  for  the  delivery  of 
milk  between  March  1,  1966,  and  the  date  of  enactment  hereof,”. 

Apparently  the  circumstances  giving  rise  to  the  proposed  legislation 
are  tliat  recently  certain  unusual  actions  wei'e  retpiired  under  the  milk 
marketing  order  program  administered  by  the  Department.  Begin¬ 
ning  in  about  October  1965  it  was  apparent  that  dramatic  reductions 
in  national  milk  supplies  were  taking  place.  In  the  face  of  this  sup¬ 
ply  condition  and  in  order  to  achieve  the  objective  of  the  Agricultural 
Marketing  Agreement  Act  of  assuring  adequate  supplies  of  milk  in 
regulated  markets,  the  Secretaiy  by  direct  amendment  action  held 
class  I  prices  in  a  number  of  markets  at  not  less  than  the  November 
l^rice  for  the  period  December  1965  through  February  1966. 

This  action  prevented  seasonal  declines  in  class  I  prices  which  would 
otherwise  have  taken  place  on  December  1  in  these  markets.  Subse¬ 
quently,  comparable  action  was  taken  in  a  number  of  additional  mar¬ 
kets  effective  January  1  and  February  1, 1966. 

Reports  on  national  milk  production  available  in  the  month  of 
February  1966  showed  that  the  milk  supply  situation  had  worsened. 
National  milk  production  was  down  over  5  percent  from  the  same 
period  a  year  earlier.  In  the  great  dairy  States  of  the  Midwest  dra¬ 
matic  reductions  had  taken  place. 

For  example,  in  Minnesota  milk  production  was  down  14  percent,  in 
Iowa  it  was  down  15  percent,  in  Wisconsin  and  Michigan  it  was  down 
7  percent. 

These  conditions  called  for  immediate  action.  Accordingly,  effec¬ 
tive  March  2,  1966,  by  the  suspension  of  certain  provisions  in  Federal 
milk  orders  which  provided  for  seasonal  declines  in  class  I  prices,  the 
Secretary  prevented  these  seasonal  declines  pending  the  holding  of 
a  hearing  on  which  to  base  longer  range  actions.  On  the  basis  of 
these  hearings  and  effective  xVpril  10,  the  Secretary  witlidrew  the 
previous  suspension  action  and  amended  certain  orders  which  pro¬ 
vided  for  seasonal  declines  in  class  I  prices.  These  amendments  in-< 
creased  the  class  I  price  in  these  orders  by  22  cents  per  hundredweight 
(about  one-half  cent  per  quart)  over  what  they  otherwise  would  have 
been  through  June  1966. 

In  mai’kets  where  no  seasonal  decline  in  class  I  prices  would  have 
occurred,  the  amendments  established  class  I  prices  for  the  period 
througli  Jiine  at  a  level  not  less  than  the  April  price. 

Because  the  above  actions  would  expire  at  the  end  of  June,  further 
hearings  were  held  to  determine  appropriate  actions  to  be  taken  for  a 
period  subsequent  to  June.  On  the  basis  of  these  hearings,  amend¬ 
ments  were  issued  to  all  orders. 

In  those  orders  which  used  the  Minnesota-Wisconsin  price  series  as 
a  factor  for  determining  class  I  prices,  it  was  specified  that  the  Minne¬ 
sota-Wisconsin  price  series  would  be  considered  as  not  less  than  $4 
per  hundredweight  for  the  period  July  1,  1966,  through  March  31, 
1967.  Changes  were  made  in  the  Northeast  orders  (which  do  not  use 
the  Minnesota-Wisconsin  price  series  as  a  factor)  which  resulted  in 
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class  I  i)rice  increases  of  about  to  '2‘2  cents  per  hniulredweiglit  for 
the  period  July  1, 19t>6,  through  INIarch  31,  IDdT. 

These  were  extraordinary  actions  taken  to  meet  what  was  an  ex¬ 
tremely  unusual,  if  not  a  unique  situation.  By  taking  prompt  and  de¬ 
cisive  action  to  increase  price  returns  to  dairy  farmers,  the  Secretai-y 
hoped  that  further  drastic  reductions  in  milk  supplies  could  be 
avoided  and  that  therebj^  even  greater  milk  price  increases  could  be 
forestalled  in  the  future.  Since  these  conditions  developed  so  rapidly, 
it  is,  of  course,  possible  that  they  were  not  foreseen  by  contractoi-s 
furnishing  milk  to  Government  facilities. 

Mr.  Price.  Thank  you  very  much,  Mr.  Sullivan. 

Are  there  any  questions  of  Mr.  Sullivan  ? 

Mr.  Morgan.  I  have  one. 

Mr.  Price.  Mr.  Morgan. 

Mr.  IVIoRGAN.  Dr.  Hall  may  have  some. 

Mr.  Price.  Doctor,  do  you  have  any  questions  at  this  point 

Mr.  Haul.  "Well,  I  appreciate  Mr.  Sullii’an's  statement.  I  think  it 
clears  up  some  of  the  questions  that  were  in  the  minds  of  some  of  the 
members  of  the  committee  from  yesterday  about  different  areas. 

Specifically  at  the  bottom  of  page  5,  Mr.  Sullivan,  what  did  that 
make  the  total  price  per  hundredweight  in  the  Xortheast  Order  Area, 
above  you  say — ^you  say  it  was  considered  as  not  less  than  $4  per 
hundredweight  for  the  period  July  1,  1966,  through  March  31,  1967, 
and  then  you  say  in  the  Northeast,  not  using  the  Minnesota-Wisconsin 
price  as  a  factor,  you  had  an  increase  of  20  to  22  cents  a  hundred¬ 
weight. 

All  I  Avant  to  Imow  is  what  does  that  make  the  total  in  the  North¬ 
east  ? 

Mr.  Sullivan.  Congressman,  I  am  not  sure  I  am  prepared  to  answer 
that.  Let  me  see. 

The  figures  I  have  are  a  little  too  earlj'  to  ansAver  that  question.  I 
could  write  you  the  ansAver. 

Mr.  Hall.  Well,  roughly  Avliat  is  it  ?  I  avoiiT  hold  you  to  it. 

Mr.  Sullivan.  Oh,  it  Avoiild  be  over  $6  in  the  Boston — that  is,  the 
New  England  and  Ne.Av  York  orders.  It  Avas  about  $6.20  in  Phila¬ 
delphia. 

Mr.  Hall.  That  is  helpful  to  me.  That  is  Avhat  I  Avant. 

What  is  it  in  the  Southeast  United  States,  in  vieAv  of  the  current 
order  that  Ave  are  Avorking  under,  say  South  Caiolina,  Georgia,  and 
Florida? 

Mr.  Sullivan.  Well,  in- - 

Mr.  Hall.  It  has  always  been  notoriously  high  compared  with  the 
rest  of  the  United  States  down  there. 

Mr.  SuimiALAN.  We  do  not  have  prices  sir,  except  in  Florida,  and  in 
southeast  Florida  it  was  about  $7  and  perhaps  a  little  over  $7. 

Mr.  Haijj.  That  is  what  I  Avanted  to  bring  out  there. 

Now,  Mr.  Sullivan,  you  go  into  considerable  detail,  and  as  I  under¬ 
stand  it  the  Department  has  no  particular  objection  to  this  bill,  and 
from  your  A-ery  last  statement  you  acknoAvledge  that  this  was  not 
foreseeable  by  people  making  these  contracts,  and  I,  for  one,  think 
that  is  right  and  I  am  glad  you  said  it,  but  in  leading  up  to  that  con¬ 
clusion  you  take  some  considerable — Avith  some  considerable  reluc¬ 
tance  if  not  outright  objection,  you  don't  want  to  say  that  the  Secre- 
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tary  of  Agriculture  ordered  these  things.  You  are  questioning  the 
language,  to  say  the  least.  And  you  point  out  that  it  is  not  an  order ; 
it  is  an  amendment. 

I  know  enough  about  milk  marketing  orders  to  understand  that. 
But  then  in  the  midportion  of  your  statement,  it  is  in  explanation, 
which  we  appreciate,  of  the  difference — ^but  as  far  as  the  end  result 
is  concerned  aren’t  we  going  all  the  way  around  the  barn  to  lick  the 
mule,  instead  of  hitting  him  over  the  head  with  a  single  tree,  as  far 
as  the  difference  between  an  order  and  an  amendment  goes  ? 

The  end  result  is  the  same,  it  is  not  ? 

Mr.  SrTLLivAN-.  I  did  not  mean.  Congressman,  to  draw  a  distinction 
between  an  order  and  an  amendment.  But  the  distinction  I  attempt 
to  draw  is  that  contractors  who  are  regulated  by  our  orders  were 
ordered  to  pay  more,  but  contractors  not  regulated  by  our  orders  were 
not  in  the  legal  sense  at  least  ordered  to  pay  more,  and  Avhile  we 
I’egulate - 

Mr.  Hall.  That  would  be  roughly  one-third.  i 

Mr.  Sullivan.  One-third,  yes,  sir.  " 

Mr.  Hall.  "Wlio  are  outside  of  the  marketing  orders  area. 

Mr.  Sullivan.  Yes,  sir. 

Mr.  Hall.  That  is  the  spirit  in  which  you  take  umbrage,  so  to  speak, 
at  the  words  “The  Secretary  ordered,”  and  then  point  out  in  detail 
that  it  does  affect  just  two-thirds,  but  of  course  the  other  third — this 
greater  competition  has  to  go  along  with  this. 

So  for  all  intents  and  purposes,  it  can  be  said  that  the  Secretary’s 
action,  of  an  order  or  amendment  to  an  existing  marketing  order,  or 
whether  it  is  influence  in  support  or  parity  or  what  not,  it  led  to  the 
same  sort  of  result  which  in  the  end  would  affect  any  sensible 
contractor. 

Is  that  a  fair  statement  ? 

Mr.  Sullivan.  We  are  not  informed — we  don’t  have  information  on 
which  we  would  be  willing  to  rely  that  contractors  not  under  our  regu¬ 
lation  were,  in  fact,  either  by  law  or  by  economics,  required  to  pay 
more,  or  by  contract.  We  don’t  know. 

We  have  generalized  information  about  the  way  contracts  work 
in  unregulated  markets,  and  perhaps  in  State-regulated  markets  where 
we  would  certainly  not  be  sure  that  because  certain  prices  went  up  thafi 
necessarily  with  regard  to  contractual  milk  the  prices  payable  to 
producers  would  go  up  commensurately. 

We  don’t  have  information  on  which  we  can  rely  that  that  is  true. 

Mr.  Hall.  Did  you  make  any  effort  to  find  out  if  it  were  true  either 
directly  or  indirectly,  Mr.  Sullivan  ? 

Mr.  Sullivan.  No,  sir;  not  a  specific  effort.  All  we  would  be  rely¬ 
ing  on  is  a  general — what  we  consider  to  be  a  general — understanding 
of  the  way  the  milk  business  runs  with  regard  to  these  contracts. 

Mr.  Hall.  You  are  not  trying  to  tell  me  that  you  just  have  a  hunch 
that  maybe  it  was  affected? 

Mr.  SuLLH^AN.  Yes,  sir;  a  hunch  that  perhaps  in  all  cases  these 
price  increases  were  not  translated  into  increased  returns  to  dairy 
farmers  on  contract  milk. 

Mr.  Hall.  Now,  Mr.  Sullivan,  Congress  has  allowed  the  Depart¬ 
ment  of  Agriculture  and  provided  funds  therefor,  for  an  Agricul¬ 
tural  Marketing  Survey  and  Keporting  Service. 

Mr.  Sullivan.  Yes,  sir. 
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Mr.  Hall.  Are  these  prices  not  reported  from  all  sources  through 
the  various  States  on  that  Marketing  Survey  and  Reporting  Service? 

Mr.  Sullivan.  As  I  understand  it,  Congressman,  the  Department 
in  this  activity  relies  upon  the  voluntary  submission  of  information  by 
milk  handlei's  and  others. 

I  know  that  military  milk  sometimes  has  a  special  price  payable 
to  it,  that  is  for  it,  and  yet  so  far  as  I  recall  and  understand  those 
special  prices  are  not  reported  by  the  Department  of  Agriculture — 
or  to  the  Department  of  Agriculture,  in  its  usual  statistical  work. 

iMr.  Hall.  Well,  I  understand  that  as  far  as  specific  contractors  for 
defense  posts,  camps,  and  stations  reporting  what  they  pay  for  milk. 
But  don’t  the  producers  get  in  on  this  telegraphic,  telephonic  network 
that  goes  into  the  various  State  agricultural  departments  and  then  is 
corelated  or  correlated  and  coordinated  and  forwarded  to  your  Mar¬ 
keting  Service  here  in  Wasliington  each  day  from  the  producer  on  up  ? 

Mr.  Sullivan.  On  the  prices  of  fluid  milk,  it  is  on  a  monthly  basis, 
sir ;  not  on  a  daily  basis. 

In  other  words,  I  know  that  you  are  referrmg  to  butter  prices, 
cheese  prices,  and  the  like  of  that,  which  are  on  a  daily  basis.  But 
the  prices  payable  to  dairy  farmers  for  fluid  milk  are  gathered  after 
the  event  and  usually  on  a  monthly  basis. 

They  are  normally  gathered  by  the  State  statisticians  and  then 
transmitted  to  Washington  for  collation.  But  this  is  not  the  same 
kind  of  thing  that  our  market  news  people  gather  daily  with  regard 
to  the  pricing  of  such  commodities  as  butter,  cheese,  nonfat - 

iMr.  Hall.  Certainly  not  the  same  as  beef  in  the  livestock  markets. 

Mr.  Sullivan.  IsTo,  sir.  The  price  of  milk  is  not  reported  the  same 
as  beef. 

Mr.  Hall.  Well,  I  sure  recommended,  as  one  that  is  vitally  inter¬ 
ested  and  affected  and,  I  think,  knows  considerably  about  it,  that 
you  look  seriously — this  is  one  of  the  places  where  the  trickle-up 
theory  might  well  be  applicable. 

You  go  back  and  ma!ke  a  recommendation  that  this  be  included  in 
that  daily  marketing  reporting  system  and  surrey.  I  think  it  would 
be  very  beneficial.  But  that  is  just  a  fallout  of  this  general  testimony 
here.  I  can  understand  how  it  would  be  easier.  I  know  that  it  is 
easier  to  determine  after  the  premium  rates  and  the  bonuses  and  the 
prices  paid  for  dumped  milk  has  been  weighed  and  analyzed  and 
scaled  and  determined,  whether  it  is  this  class  or  that  class,  and  the 
chit  has  been  given  to  the  hauler  who  goes  back  to  the  farmer-producer 
on  the  farm,  and  so  forth. 

But  with  such  a  remarkable  marketing  service  analysis,  and  so 
forth,  as  we  have  established — ^^and  thei’e  were  some  bugs  in  it  origi¬ 
nally,  but  I  think  they  have  been  worked  out  very,  very  well,  and  equity 
and  justice  has  been  developed  in  other  markets  for  this  Department 
of  Agriculture  Marketing  Service — that  this  might  well  be  worth¬ 
while. 

Mr.  Sullivan.  Would  the  Congressman  care  to  have  me  comment 
on  that  ? 

Mr.  Hall.  Sure. 

Mr.  Sullivan.  The  sale  of  whole  milk  both  for  manufacturing  and 
for  fluid  milk  is  carried  on  on  a  monthly  basis. 
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Prices  are  established  for  a  month  at  a  time,  often  retroactively,  hut 
nevertheless  for  a  month  at  a  time,  and  as  a  consequence  of  that  it 
wouldn’t  be  normally  possible  to  ascertain  them  on  a  daily  basis,  be¬ 
cause  the  contracts,  the  milk  orders,  State  milk  control — the  conven¬ 
tion  is  to  establish  prices  on  the  basis  of  a  month  at  a  time. 

Mr.  Hall.  'Well,  the  last  tiling  in  the  world  I  want  you  to  do  is  to 
ofet  into  the  process  of  helping  these  people  in  the  open  marketplace 
establish  their  prices  certainly  retroactive^. 

But  just  as  far  as  marketing  is  concerned,  I  think  maybe  if  we 
went  one  step  lower  to  the  producer,  this  might  be  done  in  advance. 

'Well,  I  think  I  have  no  objection  either  to  the  suggested  amend¬ 
ments  nor  do  I  have  any  further  questions,  except  the  one  on  page  3 
where  you  say  “So  far  as  we  know  they  have  not  caused  unbearable 
burdens  on  the  milk  industrjn” 

Taken  out  of  context,  it  would  appear  to  me,  Mr.  Chairman,  from 
the  evidence  we  heard  here  yesterday,  that  either  through  this  market¬ 
ing  seindce  reporting  that  I  am  talking  about  or  through  the  witness¬ 
ing  of  these  hearings  or  something  else  there  would  be  a  very  real  ques¬ 
tion  either  directly  or  indirectly,  either  with  the  two-thirds  that  are 
atfected  by  marketing  ordei*s  and  the  amendments  thereto,  or  the 
one-third  that  are  affected  only  indirectly  by  fallout  and  competition, 
which  you  do  not  directly  control — I  just  don’t  know  how  anyone  could 
say  that  is  knowledgeable  in  this  area  that  there  has  been  no  cause 
or  unbearable  burdens. 

AWiat  do  you  mean  by  an  “unbearable  burden”  ? 

Air.  SuLLrvL4N.  Fii“st,  may  I  say  that  this  refers  solely  to  pric.e  sup¬ 
port  changes,  not  to  price  changes  ordered  under  milk  orders?  We 
refer  here  only  to  those  changes  which  may  take  place  only  once  a 
year  under  price  support. 

Air.  Hall.  Dairy  price  support  and  its  influence  on  class  I  i)rices  ? 

Mr.  Sullivan.  And  we  had  the  price-support  program  as  the  Con¬ 
gressman  knows — well,  we  have  had  it  on  and  off  since  193fi,  but  under 
present  authority  since  1946.  Prices  have  gone  up  and  have  come 
down.  The  dairy  industry  has  lived  with  this.  And  it  is  on  the 
basis  of  that  that  we  say  apparently  price-support,  changes  have  not 
caused  unbearable  burdens. 

Mr.  Hall.  Of  course  there  is  no  question  but  what  the  price  support, 
of  class  I  does  affect  manufacturers’  milk  prices  in  your  mind,  is 
there  ? 

Air.  Sullivan.  AA^ould  you  please  state  that  again,  sir?  I  don't 
quite  understand. 

Mr.  Hall.  Do  you  recognize  that  there  is  a  direct  relation  between 
the  dairy  price  support  for  class  I  milk  and  class  III  or  manufacturers’ 
milk? 

Mr.  Sullivan.  A^es,  sir.  In  all  orders  where  we  use  tlie  Alinne- 
sota-AATnsconsin  price  series,  as  we  sa}^  the  level  at  which  the  Secre- 
tai’y  supports  maneifacturei's’  milk  can  have  an  influence  on  class  I 
prices. 

It  is  not,  however,  an  exact  or  direct  influence. 

For  instance,  the  Secretary  of  Agriculture  has  raised  price  sup¬ 
ports  from  $3.25  to  $4  per  hundredweight  since  April  1965. 
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Tlie  price  of  manufacturing  milk,  the  Minnesota- Wisconsin  price 
sei’ies,  is  $1  a  hundredweight  higher  than  it  was  before  lie  raised  it  75 
cents  a  hundredweight. 

Now,  it  might  appear  that  the  Secretary’s  influence  was  75  cents  of 
the  dollar,  but  in  fact  as  best  we  can  estimate  of  the  $1  increase  that 
has  taken  place  in  the  Minnesota-Wisconsin  price  series,  only  30  cents 
is  a  consequence  of  the  Secretaiy ’s  price-support  activities. 

And  this  is  why  we  call  attention  to  the  difficulties  of  translating  into 
class  I  prices  the  effect  of  the  Secretary’s  decisions  and  activities  under 
the  price-support  program. 

ISIr.  Sullivan.  It  is  a  consequence  of  the  free  market  effects,  in¬ 
creasing  the  price  of  butter  and  the  price  of  cheese. 

Mr.  Hall.  What  about  taxes  ? 

Mr.  Sullivan.  Well,  taxation  and  taxes  are  a  little  outside  my  com¬ 
petency,  sir. 

l\Ir.  Hall.  What  about  labor  costs,  minimum  wage  for  dairy  farm 
I  assistance,  and  so  forth  ? 

INIr.  Sullivan.  Well,  I  can  only  go  this  far  confidently : 

There  has  been  a  reduction  in  the  supply  of  milk,  a  very  significant 
reduction  in  the  supply  of  milk,  and  this  reduction  in  the  supply  of 
milk  has  resulted  in  the  free  market  raising  the  price  of  the  products 
made  out  of  milk,  butter,  and  cheese. 

This  is  a  normal  supply-demand  reaction.  When  a  commodity  is 
short  in  supply  the  price  goes  up.  This  has  happened. 

Now,  why  did  the  supply  go  down?  There  is  a  lot  of  opinion  on 
that. 

I  myself  am  not  an  expert.  I  can  recite  to  you  some  of  the  opinions 
that  I  have  heard  on  why  the  supply  of  milk  went  down. 

Do  you  wish  me - 

IVIr.  ILvll.  No.  I  think  probably,  since  you  have  disqualified  your¬ 
self  as  an  expert  in  that  area,  maybe  we  know  more  about  that  than 
you  do. 

Did  you  ever  produce  any  milk  yourself  ? 

Mr.  Sullivan.  No,  sir. 

Mr.  Hall.  Or  sell  it  ? 

Mr.  Sullivan.  No,  sir. 

I  Mr.  H.\ll.  iVnybody  on  your  staff’ ever  do  it? 

Mr.  Sullivan.  I  lielieve  they  have;  yes,  sir.  Some  of  our  staff  are 
ex-farm  boys. 

Mr.  Hall.  Mr.  Cli  airman,  I  think  I  hav'e  no  other  questions. 

Mr.  Price.  Mr.  Sullivan,  yesterday  in  testimony  from  the  Milk  In¬ 
dustry  Foundation  it  was  stated  that  the  processor  had  asked  the  Sec¬ 
retary  of  Agriculture  to  exempt  from  the  price  increase  milk  used  to 
service  Government  contracts,  and  this  request  was  denied. 

Could  you  give  us  the  rationale  behind  the  denial  by  the  Secretary 
of  this  request? 

Mr.  Sullivan.  Yes,  sir. 

First,  the  statute  requires  the  Secretary  to  fix  uniform  minimum 
prices  for  milk  according  to  its  use.  And  as  we  understand  the  intent 
of  the  Congress  in  this  regard,  and  as  it  has  been  interpreted  as  long 
as  there  has  been  an  Agricultural  Marketing  Agreement  Act,  which 
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has  been  since  1937,  all  milk  consumed  as  whole  fluid  milk  has  been 
class  I. 

Now,  what  was  being  asked  was  that  with  regard  to  milk  that  would 
be  used  as  whole  fluid  milk,  under  military  contracts,  that  a  lower 
price  be  established  than  for  milk  being  used  in  the  same  way  and  for 
the  same  purpose  but  sold  to  the  general  public. 

In  addition  to  the  legal  background  that  I  have  just  recited  there 
also  seemed  to  be,  and  there  was,  a  question  of  economic  equity.  It 
was  apparent  that  higher  prices  were  needed  to  get  an  adequate  supply 
of  milk.  We  had  to  get  a  certain  amount  more  income  back  to  dairy 
farmers. 

If  we  had  exempted  the  military,  we  would  have  had  to  raise  the 
price  to  make  up  that  exemption  to  the  general  public.  And  so,  on 
those  two  bases,  we  denied  this  special  pricing  on  military  milk  and 
continued  to  do  as  we  had  always  done  before,  apply  the  same  class  1 
price  to  all  class  I  milk. 

Mr.  Price.  In  some  areas  does  class  II  milk  qualify  for  defense  1 
contracts  ? 

Mr.  SuLLivAisr.  Not  for  use  as  whole  fluid  milk.  All  whole  fluid  milk 
is  class  I  in  all  Federal  milk  orders. 

Mr.  Hall.  That  is  right. 

Mr.  Price.  Mr.  Hicks? 

Mr.  Hicks.  Mr.  Sullivan,  you  indicate  that  you  don’t  profess  to  be 
an  expert  on  what  caused  this  milk  to  go  down,  but  apparently  you 
thought  or  the  Secretary  thought  if  the  price  was  raised  it  would  have 
some  influence  on  it  ? 

Mr.  Sullivan.  Yes,  sir. 

Mr.  Hicks.  Well,  what  did  this  price  raise  seek  to  connect — or  what 
actual  physical  thing  was  there  that  was  causing  this  reduction  in 
milk  ? 

Mr.  Sullivan.  The  general  problem  appears  to  be  that  dairy  farm¬ 
ers  were  not  receiving  enough  income  to  induce  them  to  stay  in  the 
business,  and  many  of  them  were  leaving  the  business,  and  by  increas¬ 
ing  the  price  of  milk  the  Secretary  hoped  to  retain  more  dairy  farmers 
in  the  milk  production  business. 

In  addition,  as  a  legal  proposition  I  guess  you  would  say,  the  statute  i 
has  this  so-called  supply-demand  standard  of  price  fixing  in  it. 

The  idea  of  it  is  to  get  an  appropriate  balance  between  the  deliveries 
of  milk  by  farmers  and  the  use  of  milk  as  class  I. 

Now,  deliveries  of  milk  by  farmers  diminish  relative  to  sales  of  class 
I.  The  idea  is  to  increase  the  price,  to  get  more  milk,  and  contrary- 
wise,  if  the  deliveries  of  milk  by  farmers  exceed  the  needs  of  the  market 
for  class  I,  then  the  price  goes  down.  And  this  is  achieved  by  these 
formulas,  largely  achieved. 

INIr.  Hicks.  As  I  understood  your  statement,  you  said  that  this  came 
on  with  dramatic  suddenness  ? 

Mr.  Sullivan.  Yes,  sir. 

Mr.  Hicks.  The  Department  follows  this  all  the  time.  Does  the 
Department  agree  with  tlus  idea  that  the  dairy  people  were  not  getting 
enough,  or  was  it  sort  of  like  the  airline  strike  here,  where  they  reached 
a  point  and  then  the  people  that  were  concerned  said  “No,  this  isn’t 
enough,”  and  wanted  to  go  a  little  higher  ? 
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Mr.  SuLLivAX.  The  Secretary  certainly  ag:ree(l  the  dairy  farmers 
were  not  getting-  enough.  He  has  said  on  the  basis  of  nncontrovertible 
facts  that  the  dairy  farmers  are  the  least  rewarded  of  all  of  agricul¬ 
ture. 

Mr.  Hicks.  Well,  this  didn’t  come  to  you  as  a  surprise,  then  ? 

Mr.  Sullivan.  The  diminution  in  the  supply  came  as  a  surprise. 

Mr.  Hicks.  Oh,  they  had  been  long  suffering  ? 

Mr.  Sullivan.  They  had  been  long  suffering. 

Mr.  Hicks.  Then  they  just  reached  the  end  and  that  surprised  you? 

Mr.  Sullivan.  The  dramatic  reaction — the  dramatic  reduction  of 
supplies  that  came  on  within  a  month  or  two  was  the  surprise. 

Mr.  Hicks.  Now  how  fast  did  this  raise,  or  how  fast  can  there  be 
a  reaction  to  stop  this  ? 

Mr.  Sullivan.  Well,  the  formulas  are  a  little  slow  acting.  And 
that  was  certainly  the  situation  here.  In  the  normal  play  of  supplies 
and  sales  in  the  dairy  industry,  these  formulas  will  do  a  pretty  good 
j ob.  Certainly  they  do  better  than  having  nothing. 

But  when  you  have  a  dramatic  change,  as  we  had  here,  the  formulas 
simply  aren’t  geared  up  to  reacting  that  promptly. 

Mr.  Stafford.  Would  the  gentleman  yield  there  ? 

Mr.  Hicks.  Sure. 

Mr.  Stafford.  Isn’t  the  fact  that  a  lot  of  dairy  cattle  were  sold  as 
beef  one  of  the  reasons  for  the  sudden  reduction  ?  And,  of  course,  it 
is  going  to  take  time  to  rebuild  the  herds  that  have  been  sold  off.  Isn’t 
that  the  fact  ? 

Mr.  Sullivan.  Yes;  that  is  certainly  one  of  the  most  important  in¬ 
fluences  ;  yes,  sir. 

Mr.  Hicks.  I  have  no  further  questions. 

Mr.  Stafford.  I  have  just  one  question. 

Mr.  Price.  Governor  Stafford. 

Mr.  Stafford.  I  have  noted  the  changes  which  the  Department  has 
recommended  in  the  bill.  My  question  is  this  : 

Taking  into  consideration  the  fact  that  there  are  different  formulas 
for  the  Northeast  and  the  rest  of  the  country  in  milk -marketing  orders, 
as  you  have  recommended  the  changes  in  the  bill,  in  your  opinion 
would  it  be  fair  to  the  producers  in  all  parts  of  the  country  who  are 
selling  to — or  the  handlers  who  are  selling  to — military  installations? 

Mr.  Sullivan.  The  Department  did  not  consider  this  question  of 
fairness.  We  considered  only  the  practicality  of  knowing  and  of  re¬ 
lating  this  bill  to  tangible  actions  that  could  be  measured  and  really 
ascertained.  And  it  is  on  the  basis  of  practicality  that  Ave  suggest 
confining  this  to  those  things  that  milk  dealers  can  read  in  the  Federal 
Register  or  the  Department  of  Defense  can  read  in  the  Federal  Reg¬ 
ister  and  ascertain  precisely  what  the  effect  is. 

These  other  things  are  less  precise  in  their  effects  and  we  just  raise 
a  question  about  the  practicality  of  going  beyond  those  things  that 
you  know  precisely  what  has  been  done. 

Mr.  Stafford.  Well,  my  question  may  be — I  appreciate  that  answer. 
I  would  be  derelict  in  my  duty  as  a  RepresentatiA^e  of  the  Eastern 
States  and  Vermont,  which  is  a  large  milk  producer  in  the  eastern 
milkshed,  if  I  let  this  legislation  go  through  without  understanding 
that  the  eastern  milk  handlers,  if  they  are  in  the  same  plight  that 
others  have  been  could  not  get  the  same  relief  that  others  in  the  western 
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part  of  the  country  would  under  this  biU.  And  I  assume  they  would 
be  able  to  get  the  same  relief  ? 

Mr.  Sullivan.  Of  course,  most  of  Massachusetts  and  all  of  Con¬ 
necticut  and  Rhode  Island  are  under  Federal  orders. 

Mr.  Stafford.  That  is  right. 

Mr.  Sullivan.  So  all  facilities  located  there  would  be  dealt  with. 

Many  handlers  who  sell  in  Vermont  would  also  be  regulated  by  the 
Massachusetts- Rhode  Island  order. 

And  then,  of  course,  all  of  the  most  important  parts  of  New  York 
State  and  Pennsylvania  are  also  regulated.  In  the  Northeast,  it  would 
take  care  of  a  great  deal  of  the  problem.  But  it  might  not  take  care 
of  all  of  it. 

Mr.  Stafford.  Thank  you.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  Price.  Mr.  Ichord. 

Mr.  loHORD.  Thank  you,  Mr.  Chairman. 

I  apologize  for  being  absent,  but  it  was  necessary  because  of  my 
attendance  to  duties  on  another  committee. 

Mr.  Sullivan,  I  have  only  one  question :  I  saw  some  time  ago  some 
statistics  on  the  average  age  of  farm  producers  in  the  Nation.  This 
included  all  fanners,  dairy  farmers,  beef  farmers,  grain  producers,  et 
cetera.  They  indicate  a  very  alarming  situation  as  to  what  this  coun¬ 
try  is  going  to  be  faced  with  in  the  future.  I  am  wondering  if  you 
made  any  study  in  the  dairy  industry  as  to  the  average  age  of  your 
dairy  farmer? 

Mr.  Sullivan.  Several  studies  of  that  kind  have  been  made,  Mr. 
Congressman.  I  am  not  able  to  quote  from  them,  but  they  all  certainly 
come  up  with  the  showing  that  dairy  farmers  are  normally  pretty 
elderly  people. 

Mr.  Ichord.  I  would  think  that  the  age  of  dairy  farmers  ivould 
probably  be  older  than  the  average  age  of  all  farmers,  because  most  of 
them  have  been  in  the  business  for  quite  a  while. 

IMr.  Sullivan.  These  studies  show  they  are  elderly,  but  whether 
they  are  more  elderly  than  other  farmers,  I  am  not  sure. 

Mr.  Hall.  If  the  gentleman  would  yield,  I  think  I  can  advise  that 
the  average  age  now  in  America  is  56  for  a  dairy  farmer. 

Mr.  Ichord.  For  a  dairy  farmer  ? 

And  there  are  very  few  young  people  going  into  the  business  of 
dairy  farming. 

I  think  this  is  one  factor  that  the  Department  of  Agriculture  had 
better  be  concerned  with  very,  very  much  in  its  practices  and  policies. 
This  is  something  that  you  are  going  to  have  to  look  ahead  to  in  the 
setting  of  prices,  and  not  wait  until  you  have  a  situation  like  this, 
when  your  supply  decreases  and  you  increase  the  price  in  order  to  in¬ 
crease  the  supxily. 

You  are  going  to  be — this  is  something  that  you  have  to  look  ahead 
a  long  way,  in  order  to  correct.  We  have  to  have  some  way  of  getting 
young  people  into  this  dairy  business,  or  in  9,  10,  or  15  years  we  are 
really  going  to  be  faced  with  a  serious  problem  in  this  country. 

Thank  you,  Mr.  Chairman. 

Mr.  Price.  Mr.  Love. 

Mr.  Love.  I  have  no  questions. 

Thank  you. 
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Mr.  PpacE.  Mr.  Sullivan,  are  you  familiar  with  the  revision  of  this 
legislation  suggested  by  the  Department  of  Defense  ? 

Mr.  Sullivan.  Not  really,  sir.  This  thing  came  upon  us  pretty 
rapidly  here  recently  and  we  got  some  papers  from  the  Department. 

Mr,  Pkice.  Would  you  mind  i*emaining  through  the  rest  of  the 
morning  to  hear  the  explanation  of  the  Department  Avitnesses,  and 
perhaps  comment  on  it,  to  see  Avhether  or  not  they  meet  the  points 
that  you  raised  for  desirable  amendments  from  the  Department  of 
Agriculture  ? 

Mr.  Sullivan.  Yes,  sir;  I  Avould  be  glad  to. 

Mr.  Price.  Thank  you.  Thank  you  very  much,  IVIr.  Sullivan. 

Tlie  next  witness  will  be  Mr.  J.  Edward  Welch,  Deputy  General 
Counsel  of  the  General  Accounting  Office. 

Mr.  Welch. 

STATEMENT  OF  J.  EDWARD  WELCH,  GENERAL  ACCOUNTING 

OFFICE 

Mr.  AVelch.  Mr.  Chairman  and  membei’s  of  the  subcommittee,  I 
hai^e  with  me  Mr.  Stewart  Goldstein,  an  attorney  in  our  Office  of 
General  Counsel. 

AVe  appreciate  this  opportunity  to  express  our  views  on  H.R.  17500. 

AAY  delivered  to  you  this  morning  a  copy  of  a  letter  from  the  Comp¬ 
troller  General  which  contains  our  views,  and  if  I  maj^,  I  will  read  the 
pertinent  part  of  that  letter. 

Mr.  Price.  Yes. 

And  then  the  entire  letter  will  be  included  in  the  records  of  this 
hearing,  ivithout  objection. 

Mr.  AAYlcii.  Fine. 

H.R.  17.300  would  amend  chapter  141  of  title  10,  United  States  Code,  to  pro¬ 
vide  that  all  future  contracts  of  the  Department  of  Defense  for  the  procure¬ 
ment  of  milk  during  a  period  in  excess  of  !X)  days  shall  c*ontain  a  price  adjust¬ 
ment  clause  to  compensate  for  increased  or  decreased  prices  the  contractors  may 
have  to  pay  for  milk  as  a  result  of  changes  ordered  by  the  Secretary  of  Agri¬ 
culture  in  the  producer  price  of  fluid  milk. 

We  have  in  the  past  discussed  with  representatives  of  the  Defense  Supply 
Agency  the  possible  desirability  of  including  an  escalation  clause  in  Defense 
Department  milk  contracts.  It  is  our  opinion  that  the  use  of  such  a  clause  would 
be  fair  both  to  the  Government  and  to  contractors.  In  the  case  of  fluid  milk 
the  prices  which  must  he  paid  to  producers  are  subject  to  controls  beyond  those 
normally  present  in  the  market  place.  Where,  as  here,  these  abnormal  con¬ 
trols  are  exercised  by  the  Federal  Government  itself,  it  would  seem  only 
equitable  to  provide  that  a  Federal  contracting  agency  assume  the  risk  of 
abnormal  contract  cost  fluctuations  resulting  from  the  actions  of  another  Federal 
agency.  Since  the  price  of  fluid  milk  normally  fluctuates  on  a  seasonal  basis, 
■we  believe  any  price  adjustment  clause  should  he  designed  to  cover  only  ab¬ 
normal  price  fluctuations.  This  could  be  accompli.shed  by  inserting  the  word 
“abnormal”  in  line  4,  page  2  of  the  bill  before  the  word  “increases.”  With  this 
change,  we  have  no  objection  to  the  first  portion  of  the  bill. 

The  bill  would  further  authorize  price  increases  in  milk  contracts  being  per¬ 
formed  on  or  after  March  1,  1966,  where  it  is  determined  that  contractors  have 
suffered  or  will  suffer  losses  under  such  contracts  because  of  price  increases 
ordered  by  the  Secretary  of  Agriculture  after  that  date.  Ordinarily  the  General 
Accounting  Office  does  not  favor  the  amendment  of  Federal  contracts  without 
consideration.  W^e  believe  the  assumption  of  ri.sk  b.v  both  parties  inherent  in 
a  fixed-price  contract  is  a  normal  element  of  competitive  procurement.  In  the 
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instant  situation,  as  mentioned  above,  an  element  of  risk  existed  beyond  that 
normally  found  in  the  market  place,  and  this  added  risk  was  attributable  to 
actions  by  the  Government  itself.  For  this  reason  we  do  not  object  to  the  grant¬ 
ing  of  relief.  However,  we  believe  that  any  price  adjustment  under  existing 
contracts  should  he  limited  to  actual  losses  sustained,  exclusive  of  diminution 
of  profits.  We  therefore  suggest  that  the  language  “an  equitable  price  adjust¬ 
ment  for  increased  prices  iDaid  by  a  contractor  for  siich  milk”  in  lines  12  and  13, 
page  2  of  the  bill  be  changed  to  “for  payment  of  losses  incurred  by  a  contractor, 
excluding  diminution  of  profit,”.  Also,  in  line  1,  page  3,  we  suggest  ciianging 
“will  suffer”  to  “has  suffered.” 

If  so  amended,  we  would  not  object  to  the  latter  part  of  II. 11.  17500. 

(The  complete  letter  above-referred  to  is  as  follows :) 
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Comptrollee  General  of  the  United  States, 

Washington,  D.C.,  Septetnhcr  22, 1960. 


Hon.  Melvin  Price, 

Chairman,  Subcommittee  No.  S, 

Conmvittee  on  Armed  Services, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  Receipt  is  acknowledged  of  your  letter  dated  September 
13, 1966,  requesting  our  views  on  the  bill  H.R.  17500. 

H.R.  17500  would  amend  chapter  141  of  title  10,  United  States  Code,  to  provide 
that  all  future  contracts  of  the  Department  of  Defense  for  the  procurement  of 
milk  during  a  period  in  excess  of  90  days  shall  contain  a  price  adjustment  clause 
to  compensate  for  increased  or  decreased  prices  the  contractors  may  have  to  pay 
for  milk  as  a  result  of  changes  ordered  by  the  Secretary  of  Agriculture  in  the 
producer  price  of  fluid  milk. 

We  have  in  the  past  discussed  with  representatives  of  the  Defense  Supply 
Agency  the  possible  desirability  of  including  an  escalation  clause  in  Defense 
Department  milk  contracts.  It  is  our  opinion  that  the  use  of  such  a  clause  would 
be  fair  both  to  the  Government  and  to  contractors.  In  the  case  of  fluid  milk  the 
prices  which  must  be  paid  to  producers  are  subject  to  controls  beyond  those 
normally  present  in  the  market  place.  Where,  as  here,  these  abnormal  controls 
are  exercised  by  the  Federal  Government  itself,  it  would  seem  only  equitable 
to  provide  that  a  Federal  contracting  agency  assume  the  risk  of  abnormal  con¬ 
tract  cost  fluctuations  resulting  from  the  actions  of  another  Federal  agenc.v. 
Since  the  price  of  fluid  milk  normally  fluctuates  on  a  seasonal  basis,  we  believe 
any  price  adjustment  clause  should  be  designed  to  cover  only  abnormal  price 
fluotuation.s.  This  could  be  accomplished  by  inserting  the  wmrd  “abnonnal”  in 
line  4,  page  2  of  the  bill  before  the  word  “increases.”  With  this  change,  we  have 
no  objection  to  the  first  portion  of  the  bill. 

The  bill  would  further  authorize  price  increases  in  milk  contracts  being  per¬ 
formed  on  or  after  March  1,  1966,  where  it  is  determined  that  contractors  have 
suffered  or  will  suffer  losses  under  such  contracts  because  of  price  increases 
ordered  by  the  Secretary  of  Agriculture  after  that  date.  Ordinarily  the  General 
Accounting  Office  does  not  favor  the  amendment  of  Federal  contracts  Avithout 
consideration.  We  believe  the  assumption  of  risk  hy  both  parties  inherent  in  a 
fixed-price  contract  is  a  normal  element  of  competitive  procurement.  In  the 
instant  situation,  as  mentioned  above,  an  element  of  risk  existed  beyond  that 
normally  found  in  the  market  place,  and  this  added  risk  was  attributable  to 
actions  by  the  Government  itself.  For  this  reason,  we  do  not  object  to  the 
granting  of  relief.  However,  we  believe  that  any  price  adjustment  under  existing 
contracts  should  be  limited  to  actual  losses  sustained,  exclusive  of  diminution 
of  profits.  We  therefore  suggest  that  the  language  “an  equitable  price  adjust¬ 
ment  for  increased  prices  paid  by  a  contractor  for  such  milk”  in  lines  12-13, 
page  2  of  the  bill  be  changed  to  “for  payment  of  losses  incurred  by  a  contractor, 
excluding  diminution  of  profit,”.  Also,  in  line  1,  page  3  we  suggest  changing 
“will  suffer”  to  “has  suffered.” 

If  so  amended,  we  would  not  object  to  the  latter  part  of  H.R.  17500. 

Sincerely  yours, 


Elmer  B.  Staats, 

Comptroller  General  of  the  United  States. 
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Mr.  Price.  Mr.  Welch,  will  you  comment  on  the  suggested  amend¬ 
ments  indicated  by  Mr.  Sullivan  that  the  Department  of  Agriculture 
would  consider  to  be  desirable  ? 

Mr.  Welch.  Mr.  Chairman,  my  familiarity  with  those  suggestions 
comes  only  from  having  heard  him  this  morning,  and  I  would  appre¬ 
ciate  it  if  we  could  have  some  time  to  study  those  suggested  amend¬ 
ments  in  order  to  know  exactly  what  would  be  our  view  with  respect 
to  them. 

Mr.  Price.  Are  you  familiar  with  the  revision  of  this  proposed 
legislation  suggested  by  the  Department  of  Defense  ? 

Mr.  Welch.  Well,  there  again,  I  had  an  opportunity  to  take  a  quick 
look  at  their  statement  this  morning  and  this  was  my  first  familiarity 
with  their  suggestions.  I  don’t  feel  from  that  that  I  really  am 
qualified  to  express  an  opinion  at  this  time  on  their  suggested  changes. 

l\Ir.  Price.  Would  you  remain  to  hear  their  testimony  and  then 
if  you  would  care  to  make  further  comments,  or  perhaps  give  the 
benefit  of  your  opinion  to  the  committee  ? 

Mr.  W’^ELCH.  I  would  be  glad  to,  Mr.  Chairman. 

Mr.  Morgan.  Mr.  Chairman. 

Mr.  Price.  Mr.  Morgan. 

Mr.  Morgan.  I  point  out  to  Mr.  Welch  that  the  proposed  revision 
suggested  by  the  Department  of  Defense  does  incorporate  your  second 
recommendation;  that  is,  limiting  this  to  the  loss,  to  the  actual  loss 
sustained,  exclusive  of  diminution  of  profits. 

Mr.  Welch.  Yes. 

Well,  our  view  on  this,  which  is  the  same  as  the  Department  of 
Defense’s,  is  that  the  objective  of  the  bill  really  is  to  take  care  of  the 
dairies  which  had  Government  contracts  and  which,  as  a  result  of 
this  abnormal  change  which  was  affected  last  INIarch,  have  suffered 
serious  losses. 

The  way  the  bill  is  presently  worded  it  would  provide  for  an  equita¬ 
ble  adjustment.  An  equitable  adjustment  can  include  anticipated 
profit,  and  as  I  say,  we  believe  that  it  is  more  in  line  with  the  objective 
of  the  bill  to  compensate  them  for  their  losses. 

iSIr.  Morgan.  In  your  opinion,  is  there  any  way  that  these  losses 
can  be  taken  care  of,  any  adjustment  made  in  existing  contracts, 
without  this  legislation  ? 

Mr.  Welch.  In  our  opinion,  there  is  not. 

As  mentioned  in  the  Comptroller’s  letter,  we  believe  that  it  is  the 
correct  legal  concept  that  you  can’t  amend  a  Government  contract 
against  the  interest  of  the  Government  without  a  compensating  bene¬ 
fit,  without  additional  consideration,  and  there  being  none  that  would 
support  an  increase  in  these  contract  prices,  no  additional  considera¬ 
tion  that  we  can  see,  we  had  to  rule  that  from  a  strictly  legal  stand¬ 
point  it  would  not  be  proper  to  adjust  the  prices  upward  in  these 
contracts.  While  it  is  true  that  the  problem  arose  from  an  order  of 
the  Department  of  Agriculture,  it  is  equally  well  settled  by  authori¬ 
tative  precedents  in  the  law  that  the  Government’s  obligation  as  a 
contractor  is  not  affected  by  the  Government’s  acts  in  its  sovereign 
capacity. 

Mr.  Price.  Any  other  questions  I 

Mr.  Hall.  Mr.  Chairman. 

Mr.  Price.  Dr.  Hall. 
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jNIr.  Hall.  You  do  believe  in  a  fair,  albeit  modest  profit  for  invest¬ 
ment  and  work  and  sweat  and  production  in  the  General  Accounting 
Office  in  particular,  and  personally ;  don’t  you  ? 

Mr.  Welch.  Yes,  sir ;  we  do. 

Mr.  Hall.  Is  your  objection  to  limiting  this  simply  on  the  basis  that 
it  would  be  difficult  to  foretell  with  accuracy  ? 

Mr.  Welch.  This  is  one — this  could  be  one  of  the  main  problems 
involved. 

If  we  are  going  to  compensate  for  the  other  than  the  losses,  you 
run  into  a  situation,  or  could,  perhaps,  where  you  have  one  contractor 
who  made  only  a  few  dollars  as  against  a  contractor  who  made  or  in¬ 
curred  a  small  loss  and  the  contractor  who  made  a  few  dollars  Avould 
get  an  equitable  adjustment  giving  him  even  more. 

Mr.  Hall.  Well,  by  the  very  nature  of  this  problem,  though,  with 
different  marketing  order  areas  and  different  contracts,  they  are  all 
going  to  have  to  be  investigated  and  settled  as  individual  cases;  aren’t 
they,  Mr.  Welch? 

Mr.  Welch.  They  would  have  to  be  I  wo\ild  certainly  think. 

Mr.  PIall.  I  appreciate  your  statement  and  your  testimony. 

Mr.  I^RICE.  Any  other  questions  ? 

Mr.  Hicks.  I  would  like  to. 

Mr.  Price.  Mr.  Hicks. 

Mr.  PIiCKS.  Mr.  M^elch,  the  proposition  here  is  to  at  least  make  this 
dairy  farmer  or  the  dair}^  whole;  is  it  not?  He  has  suft’ered  loss 
through  no  fault  of  his  own  is  the  theory  behind  this;  is  that  correct? 

Mr.  Welch.  Generally  speaking,  I  think  so. 

Mr.  Hicks.  Well,  now,  in  your  answer  to  Dr.  Hall’s  question,  you 
mentioned  the  difficulty  of  ascertaining  the  profit  that  this  man  would 
have  made,  but  there  is  the  same  difficulty  inimlved  in  ascertaining  the 
loss  that  he  sustained ;  is  there  not  ?  I  mean  it  is  a  matter  of  proof,  that 
you  are  going  to  have  to  be  satisfied  in  approving  this;  is  it  not? 

Mr.  Welch.  Yes.  There  will  always  be  that  difficulty,  and  I  woidd 
suppose  it  would  be  comparable  in  either  situation. 

Mr.  Hicks.  As  a  matter  of  fact,  when  you  are  desiling  with  the  Gov¬ 
ernment  it  is  very  seldom,  whether  it  is  Internal  Pevenue  Service  or 
whoever  it  is,  that  you  get  very  many  rulings  where  there  is  doubt 
in  favor  of  the  contractor?  "Would  you  agree  to  that,  or  not? 

In  other  words,  if  we  get  it  down  to  just  losses  here,  he  is  never 
going  to  make  it  back,  is  he,  because  there  is  going  to  be  disallowances 
along - 

Mr.  Welch.  Not  under  his  past  contract,  but,  of  course,  with 
future  contracts,  under  this  legislation,  there  would  be  an  equitable- 
adjustment  clause  contained  therein  that  would  take  care  of  him  for 
the  future. 

Mr.  Hicks.  Now,  actually,  if  it  is  just  left  with  equitable  adjust¬ 
ment  in  there  and  keeping  in  mind  the  zeal  tliat  the  Government 
goes  into  these  things  with,  do  you  think,  with  just  the  term  “equit¬ 
able”  in  there,  that  the  Govermnent  is  going  to  be  taken  advantage 
of  very  much  ?  "" 

Mr.  Welch.  No;  I  don't  think  the  Government  will  be  take  advan¬ 
tage  of. 

Mr.  Hicks.  That  is  all  the  questions  I  have. 

Mr.  Love.  Mr.  Chairman. 

Mr.  Price.  Mr.  Love. 
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Mr.  Love.  I  would  like  to  address  myself  to  the  future  situations, 
which  is  provided  in  17500. 

Could  the  Department  of  Defense  enter  into  contracts  to  have 
avoided  this  problem,  in  your  opinion  ? 

Mr.  Welch.  I  think  it  would  be  perfectly  legal  and  appropriate 
for  the  contracting  agency  to  have  included  an  adjustment  clause  in 
the  contract  that  would  have  taken  care  of  situations  such  as  this, 
could  they  have  been  foreseen. 

Mr.  L<)\tc.  Could  they  have  had  a  termination  clause  of  some  sort? 

Mr.  AVelch.  Oh,  yes. 

There  is  a  standard  termination  clause  prescribed  by  procurement 
regulations,  termination  for  convenience  of  theGovenament. 

Mr.  Love.  So  now  that  this  problem  has  been  foreseen,  there  is  ade¬ 
quate  law  to  take  care  of  the  proposition  that  we  do  not  need  the  law 
in  future  contracts :  would  you  say  ? 

Mr.  Welch.  I  believe,  in  fact,  if  this  is  your  question,  that  this 
situation,  as  far  as  the  future  is  concerned,  could  be  taken  care  of  by 
procurement  regulation,  without  the  necessity  of  legislation. 

Mr.  Love.  In  other  words,  if  the  Department  of  Defense  would  indi¬ 
cate  that  they  would  be  willing  to  work  out  some  regulation  to  handle 
this  matter  in  the  future,  a  part  of  this  bill  would  not  be  necessary  ? 

Mr.  Welch.  Yes,  sir. 

Mr.  Love.  Is  that  your  opinion  ? 

Mr.  AVelch.  The  first  part  would  not  be  necessary. 

Mr.  Love.  The  part,  that  is  necessary,  though,  to  clinch  it  is  that 
part,  which  would  make  it  possible  to  give  relief  to  those  who  have 
already  made  the  contracts  ? 

Mr.  AAYlch.  This  is  correct ;  yes. 

Mr.  Lo^^.  I  think  that  is  all. 

Air.  Price.  No  further  questions  ? 

(No  response.) 

Air.  Price.  Thank  you  very  much,  Mr.  Welch. 

Air.  AAYlch.  Thank  you. 

Air.  Price.  Now,  the  next  witness  will  be  Mr.  Dale  R.  Babione, 
Deputy  Executive  Director,  Procurement  and  Production,  Defense 
Supply  Agency,  Department  of  Defense. 

I  understand  that  you  will  be  accompanied  by  Mr.  Julian  F.  Ross, 
Defense  Supply  Agency  Small  Business  Adviser,  and  by  Assistant 
Coimsel,  Air.  Albert  Raby,  Jr. 

AVould  you  proceed,  Mr.  Babione? 

STATEMENT  OF  DALE  R.  BABIONE,  DEPARTMENT  OF  DEFENSE 

Mr.  Babione.  All  right,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  am  Dale  R.  Babione, 
Deputy  Executive  Director,  Procurement  and  Production,  Defense 
Supply  Agency.  I  am  accompanied  by  Mr.  Julian  F.  Ross,  on  my  left. 
Defense  Supply  Agency  Small  Business  Adidser,  and  Mr.  Albert  Raby, 
J r.,  on  my  right.  Assistant  Counsel,  Defense  Supply  Agency. 

AA^e  are  pleased  to  have  the  opportunity  to  present  to  you  the  Depart¬ 
ment  of  Defense  views  on  H.R.  17500,  80th  Congress,  a  bill  “To  amend 
chapter  141  of  title  10,  United  States  Code,  to  provide  for  price  adjust¬ 
ments  in  contracts  for  the  procurement  of  milk  by  the  Department  of 
Defense.” 
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The  purpose  of  the  bill  is  to  require  the  inclusion  in  future  Depaif- 
ment  of  Defense  contracts  for  the  procurement  of  milk  of  a  provision 
for  equitable  price  adjustments  for  increased  or  decreased  prices  paid 
by  a  contractor  for  such  milk  as  a  result  of  increases  or  deci'eases 
ordered  by  the  Secretary  of  Agriculture  in  the  prodixcer  prices  of  fluid 
milk  for  beverage  purposes. 

The  bill  woTild  also  provide  relief  for  contractors  perfornxing  con¬ 
tracts  for  milk  on  or  after  March  1,  1966,  who  have  suffered  losses 
because  of  increases  in  produced  prices  for  fluid  milk  for  beverage 
purposes  ordered  by  the  Secretary  of  Agriculture  on  or  after  Mai*ch 
1,  1966,  where  the  contracts  contain  no  provision  for  such  price 
adjustment. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  [)ro- 
posed  legislation.  Under  Federal  milk  marketing  orders  in  eft’ect  in 
parts  of  35  States  and  the  District  of  Colmnbia  the  minimum  price 
which  the  handler  (the  dairy)  is  required  to  pay  the  producer  (the  A 
farmer)  for  fluid  milk  for  beverage  purposes  is  regulated  by  the  Secre-  * 
tary  of  Agriculture. 

In  March  1966  and  again  in  Jime  1966  the  Secretary  of  Agriculture 
increased  these  minimum  prices.  Handlers  subject  to  the  orders,  and 
holding  long-tei-m  contracts  with  the  Department  of  Defense  on  the 
effective  date  of  the  orders,  were  required  to  pay  these  mcreased  prices 
to  producers  but  could  not  obtain  a  corresponding  increase  m  their 
flxed-price  Defense  contracts.  In  the  absence  of  legislation  the  De¬ 
partment  of  Defense  is  unable  to  afford  these  contractors  any  relief. 

Milk  prices  have  been  rising  this  past  year  even  in  those  market  areas 
■which  are  not  regulated  by  Federal  milk  marketing  orders.  Under 
subsection  (a)  of  the  proposed  section,  however,  only  dairies  regulated 
by  Federal  milk  marketmg  orders  would  be  covert.  Other  dairies 
could  also  suffer  losses  just  as  severe  because  of  actions  of  the  Secretary 
of  Agriculture,  such  as  an  increase  in  the  support  price  for  manufactur¬ 
ing  milk  or  because  of  the  impact  on  the  market  price  for  milk  of 
amendments  or  suspensions  of  Federal  milk  marketing  orders. 

The  Department  of  Defense  was,  prior  to  the  introduction  of  H.R. 
17500,  already  in  the  process  of  exploring  several  methods  for  achiev¬ 
ing  the  obj  ectives  of  the  legislation.  d 

Among  the  methods  being  considered  are  use  of  an  escalation  provi-  ^ 
sion,  shorter  term  contracts,  and  provisions  for  adjusting  prices  on 
contract  extensions.  It  might  appear  that  escalation  is  an  obvious 
method  for  accomplishing  the  objective.  However,  it  is  not  only 
ciunbersom  to  administer,  but  difficult  to  apply  equitably  to  all 
contractors. 

Procurement  of  milk  is  made  by  formal  advertising  with  award 
made  to  the  low  competitive  bidder.  Hence,  an  escalation  clause 
would  pose  problems  to  which  we  do  not  at  this  point  have  ready 
answers. 

For  example,  there  would  be  problems  in  evaluating  bids  between 
handlers  in  regulated  areas  and  handlers  in  nonregulated  area  and 
in  assessing  the  impact  of  the  marketing  order  on  a  particular  contract 
without  knowledge  of  the  cost  basis  for  the  handler's  bid.  These  prob¬ 
lems  are  compounded  by  the  fact  that  the  price  of  fluid  milk  is  regu¬ 
lated  by  over  70  different  Federal  milk  marketing  orders  and  numerous 
State  and  local  controls.  Furthermore,  enactment  or  provisions  re- 
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quiring  the  inclusion  of  escalation  clauses  in  milk  contracts  would 
establish  an  undesirable  precedent  which  would  tend  to  undermine 
the  benefits  of  competitive  fixed  price  contracting. 

Producers  and  suppliers  of  many  other  commodities  susceptible  to 
cost  changes  could  be  expected  to  seek  similar  legislation. 

Accordingly,  it  is  recommended  that  subsection  (a)  of  the  pro¬ 
posed  section  be  deleted  with  the  understanding  that  the  Department 
of  Defense  will  develop  procedures  in  connection  with  the  procure¬ 
ment  of  milk  within  existing  administrative  authority  to  avoid  situa¬ 
tions  comparable  to  that  which  occurred  as  a  consequence  of  the  recent 
actions  by  the  Department  of  Agriculture. 

Subsection  (b)  of  the  proposed  new  section  would  provide  relief 
for  those  defense  contractors  required  to  pay  higher  prices  to  milk 
producers  because  of  increases  in  producer  prices  of  fluid  milk  for 
beverage  purposes  ordered  by  the  Secretary  of  Agriculture. 

However,  the  bill  would  not  provide  relief  for  those  contractors 
required  to  pay  higher  prices  to  producers  because  of  increases  in  the 
price  of  manufacturing  milk  ordered  by  the  Secretary  of  Agriculture. 

In  areas  not  covered  by  F ederal  milk  marketing  orders  this  increase 
in  the  manufacturing  milk  price  could  have  had  an  effect  on  the  price 
paid  by  the  Defense  contractors  to  producers  for  fluid  milk  for  bever¬ 
age  purposes  because  of  its  impact  on  the  general  market  price  for 
milk.  In  order  to  provide  equitable  treatment  for  all  Defense  contrac¬ 
tors  adversely  affected  by  orders  of  the  Secretary  of  Agriculture  in 
increasing  the  price  of  milk,  it  would  be  necessary  to  revise  subsection 
(b)  of  the  bill  to  provide  for  price  adjustments  on  the  basis  of  actions 
of  the  Secretary  of  Agriculture  increasing  the  price  of  milk  without 
limiting  such  action  to  increases  in  producer  prices  for  fluid  milk  for 
beverage  purposes. 

Regulations  would  provide  that  contractors  seeking  relief  under 
such  a  provision  would  be  required  to  show  how  these  actions  of  the 
Secretary  of  Agriculture  affected  the  price  they  were  required  to  pay. 

We  have  submitted  for  your  consideration  a  draft  of  a  bill  incorpo¬ 
rating  the  changes  I  have  suggested. 

In  addition,  the  revised  draft  includes  clarification  in  subsection 
(b)  (3)  on  line  1,  page  3  of  the  bill.  The  revised  language  makes 
clear  that  an  adjustment  in  the  contract  price  is  not  authorized  for 
loss  of  anticipated  profits.  Also  the  section  should  be  numbered  2389 
instead  of  2390,  since  the  last  section  in  chapter  141,  title  10  is  now 
numbered  2388. 

The  cost  to  the  Department  of  Defense  of  the  price  adjustments 
authorized  by  the  bill  cannot  be  ascertained  at  this  time. 

(The  letter  from  the  General  Counsel  of  the  Department  of  Defense 
is  as  follows:) 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  Septemher  21,  lOSS. 

Hon.  L.  Mendel  Rivers, 

Chairman,  Committee  cm  Armed  Services,  House  of  Representatives,  Washing¬ 
ton,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  the 
Department  of  Defense  on  H.R.  17500,  89th  Congress,  a  bill  “To  amend  chapter 
141  of  title  10,  United  States  Code,  to  provide  for  price  adjustments  in  contracts 
for  the  procurement  of  milk  by  the  Department  of  Defense.” 

The  purpose  of  the  bill  is  to  require  the  inclusion  in  future  Department  of 
Defense  contracts  for  the  procurement  of  milk  of  a  provision  for  equitable  price 
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adjustments  for  increased  or  decreased  prices  paid  by  a  contractor  for  such  milk 
as  a  result  of  increases  or  decreases  ordered  by  the  Secretary  of  Agriculture  in 
the  producer  prices  of  fluid  milk  for  beverage  purixises.  The  bill  would  also  pro¬ 
vide  relief  for  contratcors  performing  contracts  for  milk  on  or  after  1  March 
19t)(i  who  have  suffered  losses  because  of  increases  in  produc-er  prices  for  fluid 
milk  for  beverage  purposes  ordered  by  the  Secretary  of  Agriculture  on  or  after 
1  March  ltK>6  where  the  contracts  contain  no  provision  for  such  price  adjustment. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  proposed  legisla¬ 
tion.  Under  Federal  Milk  Marketing  Orders  in  effect  in  parts  of  35  states  and 
the  District  of  Columbia  the  minimum  price  which  the  handler  (the  dairy)  is 
required  to  pay  the  producer  (.the  farmer)  for  fluid  milk  for  beverage  purix>ses 
is  regulated  by  the  Secretary  of  Agriculture.  In  March  1960  and  again  in  .Tune 
1966  the  Seci’etary  of  Agriculture  increased  these  minimum  jjrices.  Handlers 
subject  to  the  orders  and  holding  long  term  contracts  with  the  Department  of 
Defense  on  the  effective  date  of  the  orders  were  i-etpiired  to  pay  these  increased 
prices  to  producers  but  could  not  obtain  a  corresponding  increase  in  their  fixed 
price  Defense  contracts.  In  the  absence  of  legislation  the  Department  of  De¬ 
fense  is  unable  to  afford  these  contractors  any  relief. 

Milk  prices  have  been  rising  this  past  year  even  in  those  market  areas  which 
are  not  regulated  by  Federal  Milk  Marketing  Orders.  Under  Subsection  (a), 
however,  only  dairies  regulated  by  Federal  Milk  Marketing  Orders  would  be 
covered.  Other  dairies  could  also  suffer  losses  just  as  severe  because  of  actions' 
of  the  Secretary  of  Agriculture  such  as  an  increase  in  the  support  price  for 
manufacturiing  milk  or  because  of  the  impact  on  the  marketing  i>rice  of  milk  of 
amendments  or  su.si>eusions  of  Federal  Milk  Marketing  Orders. 

Tlie  Department  of  Defense  was,  prior  to  the  introduction  of  H.R,  17500, 
already  in  the  process  of  exploring  several  methods  for  achieving  the  objectives 
of  the  legislation.  Among  the  methods  being  considered  are  use  of  an  e.scalation 
provision,  shorter  tei’in  contracts,  and  provisions  for  adjusting  prices  on  contract 
extensions.  It  might  appear  that  escalation  is  an  obvious  method  for  accomplish¬ 
ing  the  objective.  However,  it  is  not  only  cumbersome  to  administer,  but  dif¬ 
ficult  to  apply  equitabl.v  to  all  contractors.  Procurement  of  milk  is  made  by 
formal  advertising  with  award  made  to  the  low  competitive  bidder.  Hence,  as 
escalation  clause  would  pose  problems  to  which  we  do  not  at  this  point  have 
read.v  answers.  For  example,  there  would  be  problems  in  evaluating  bids  be¬ 
tween  handlers  in  regulated  areas  and  handlers  in  non-regulated  areas  and  in 
asse.ssing  the  impact  of  the  marketing  order  on  a  particular  contract  without 
knowledge  of  the  cost  birsis  for  the  handler’s  bid.  These  problems  are  com- 
])ounded  by  the  fact  that  the  price  of  fluid  milk  is  regulated  by  over  70  different 
Federal  Milk  Marketing  Orders  and  numerous  State  and  local  controls.  IMr- 
thermore,  enactment  of  provisions  requiring  the  inclusion  of  e.scalation  clauses 
in  milk  contracts  would  establish  an  undesirable  precedent  which  would  tend 
to  undermine  the  benefits  of  comi>etitive  fixed  price  contracting.  Producers  and 
suppliers  of  many  other  commodities  susceptible  to  cost  changes  could  be 
expected  to  seek  similar  legislation.  Accordinigly,  it  is  recommended  that  Sub¬ 
section  (a)  of  the  proposed  section  be  deleted  with  the  understanding  that  the 
Department  of  Defense  will  develop  procedures  in  connection  with  the  pro¬ 
curement  of  milk  within  existing  administrative  authority  to  avoid  situations 
comparable  to  that  which  occurred  as  a  consequence  of  the  recent  actions  by  the 
Department  of  Agriculture. 

Subsection  (b)  of  the  proposed  new  section  would  provide  relief  for  those  De- 
feu.se  contractors  required  to  pay  higher  prices  to  milk  producers  because  of  in¬ 
creases  in  producer  prices  of  fluid  milk  for  beverage  purjmses  ordered  by  the 
Secretary  of  Agriculture.  However,  the  bill  would  not  provide  relief  for  those 
contractors  required  to  pay  higher  prices  to  producers  because  of  increases  in 
the  price  of  manufacturing  milk  ordered  by  the  Seci'etary  of  Agriculture.  In 
areas  not  covered  b.v  Federal  Milk  Marketing  Orders  this  increase  in  the  manu¬ 
facturing  milk  price  could  have  had  an  effect  on  the  price  paid  by  Defense  con¬ 
tractors  to  producers  for  fluid  milk  for  beverage  purposes  because  of  its  im¬ 
pact  on  the  general  market  price  for  milk.  In  order  to  provide  equitable  treat¬ 
ment  for  all  Defense  contractors  adversely  affected  by  orders  of  the  Secretary  of 
Agriculture  in  increasing  the  price  of  milk,  it  would  be  necessai'y  to  devise  Sub¬ 
section  (b)  of  the  bill  to  provide  for  price  adjustments  on  the  basis  of  actions 
of  the  Secretary  of  Agriculture  increa.sing  the  price  of  milk  without  limiting 
such  action  to  increases  in  producer  prices  for  fluid  milk  for  beverage  purposes. 
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Regulations  would  provide  that  contractors  seeking  relief  under  such  a  pro¬ 
vision  would  he  recpiired  to  show  how  these  actions  of  the  Secretary  of  Agri¬ 
culture  affected  the  price  they  were  reciuired  to  pay. 

There  is  enclosed  for  your  consideration  a  draft  of  a  bill  incorporating  the 
changes  recommended  above.  In  addition,  a  clarifying  change  is  recommended 
in  Subsection  (b)  (3),  line  1,  page  3  of  the  bill.  The  revised  language  in  the  en¬ 
closed  draft  makes  clear  that  an  adjustment  in  the  contract  price  under  the  bill 
is  not  authorized  for  loss  of  anticipated  profits.  Also,  the  new  section  should 
be  numbered  2339  instead  of  2390  since  the  last  section  in  Chapter  141,  Title  10, 
is  now  numbered  2388. 

The  cost  to  the  Department  of  Defense  of  the  price  adjustments  authorized 
by  the  bill  cannot  be  ascertained  at  this  time. 

Time  has  not  permitted  the  Department  to  obtain  the  views  of  the  Bureau  of 
Budget  as  to  the  relationship  of  the  attached  report  to  the  administration’s 


program. 

Sincerely, 


L.  Niederleiiner, 
Acting  General  Coimsel. 


A  BILL  To  amend  chapter  141  of  title  10,  United  States  Code  to  provide  for  price 
adjustments  in  contracts  for  the  procurement  of  milk  by  the  Department  of  Defense 


Be  it  enacted  'by  the  Seriate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  chapter  141  of  title  10,  United  States 
Code,  is  amended — 

( 1 )  By  inserting  at  the  end  thereof  the  following  new  section : 

“§  2389.  Contracts  for  the  procurement  of  milk;  price  adjustment 


“Under  regulations  prescribed  by  the  Secretary  of  Defense,  any  contract  for 
the  procurement  of  fluid  milk  for  beverage  purposes  which  was  being  j^rfomied 
on  or  after  March  1,  1966,  may  be  amended  to  provide  a  price  adjustment  for 
losses  incurred  by  a  contractor  because  of  increased  prices  paid  to  the  producers 
for  such  milk  as  a  result  of  action  by  the  Secretary  of  Agriculture  on  or  after 
March  1, 1966,  increasing  the  price  of  milk.  A  price  adjustment  shall  not  be  made 
unless  it  has  been  determined  by  the  Department  that — • 

“  ( 1 )  such  amount  is  not  included  in  the  contract  price ; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  providing  for  an 
adju.stment  in  price;  and 

“(3)  the  contractor  will  suffer  a  loss,  not  merely  a  diminution  of  antici¬ 
pated  profit,  under  the  contract  because  of  such  increases  in  producer 
prices.”;  and 

(2)  By  inserting  the  following  new  item  in  the  analysis  thereof : 

“2389.  Contracts  for  the  procurement  of  milk ;  price  adjustment.” 


]Mr.  Babione.  I  will  be  happy  to  respond  to  any  questions  the  com¬ 
mittee  may  have. 

INIr.  Price.  Have  you  had  any  speculation  or  estimate  of  the  pos¬ 
sible  cost? 

.  Mr.  Babione.  Not  at  this  time,  which  I  feel  has  any  validity,  Mr. 
Chairman. 

INIr.  Price.  Do  you  know  how  many  contracts  are  involved  in  this 
paiticular  situation  ? 

j\fr.  Babione.  We,  the  Defense  Supply  Agency,  had  approximately 
280  contracts  in  effect  on  March  1,  1966,  so  there  would  be  approx¬ 
imately  that  niunlier  involved. 

Now,  the  armed  services  also  have  a  number,  which  would  probably 
run  it  up  tO'  around  375. 

Mr.  Price,.  The  coimnittee  has  had  contact  with  several  contractors, 
and  without  objection  the  correspondence  we  have  received  from  these 
contractors  will  be  inserted  in  the  record. 
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(The  correspondence  from  various  milk  contractors  is  as  follows:) 

Chestee,  S.C.,  September  17, 1966. 

Hon.  Lucius  Mendel  Riiteis, 

House  Office  Building,  Washingto^i,  D.C.: 

The  S.C.  Dairy  Association  heartiiy  endorses  your  bill,  H.R.  17483,  to  provide 
for  price  adjustments  in  Government  procurement  contracts  for  milk.  Thank 
you  for  your  efforts  in  behalf  of  the  milk  industry.  You  may  rest  assured  that 
we  will  give  this  bill  our  full  support. 

W.  L.  Abernathy, 

Executive  Secretary,  S.C.  Dairy  Association. 


Denver,  Colo.,  Septeml)er  20, 1966. 

L.  Mendel  Rivers, 

House  of  Representatives, 

Washington,  D.C.: 

Strongly  urge  House  Committee  on  Armed  Services  to  hold  hearings  soon  re 
price  adjustments  on  military  contracts  covering  dairy  products  in  existence 
prior  to  March  1.  Increased  milk  producer  prices  with  low  margins  on  miiitary 
bids  create  real  burden  to  milk  industry.  Solicit  your  support  for  this  measura 

J.  G.  Bryant. 


National  Dairy  Products  Corp., 
Neiv  York,  N.Y.,  September  19, 1966. 


Hon.  L.  Mendel  Rivers, 

Chairman  of  the  House  Committee  on  Armed  Services, 

House  of  Representatives,  Washington,  D.C. 

Dear  Congressman  Rivers  :  The  Milk  Industry  Foundation  has  reported  your 
introduction  of  a  bill  (H.R.  17483)  to  authorize  the  Department  of  Defense  to 
amend  milk  contracts  that  were  in  existence  on  or  after  March  1st  of  this  year 
in  order  to  provide  an  equitable  price  adjustment  for  increased  producer  prices 
ordered  by  the  Secretary  of  Agriculture. 

As  reported  by  the  Milk  Industry  Foundation,  it  is  readily  apparent  that  you 
recognize  the  inequities  that  have  arisen  as  a  result  of  the  producer  price  changes 
directed  by  the  Secretary  of  Agriculture  in  order  to  prevent  continued  decline  in 
dairy  milk  production. 

I  want  to  express  my  appreciation  for  your  fairness  in  submitting  this  bill  for 
consideration  and  my  hope  that  you  wiil  schedule  hearings  in  the  near  future  so 
that  proper  price  adjustments  can  be  made  for  milk  dealers  who  have  contracted 
to  supply  the  Department  of  Defense. 

Sincerely, 


Louis  E.  Lynch, 

Vice  President. 


Harvey  B.  Hunter  Dairies,  Inc., 
Charlotte,  N.C.,  September  17,  1966. 

Hon.  L.  Mendel  Rivers, 

House  Office  Building, 

Washington,  D.C. 

Dear  Congressman  Rivers  :  I  want  to  thank  you  for  your  introduction  of  H.R. 
Bill  17483  to  provide  for  price  adjustments  in  contracts  for  the  procurement  of 
milk  by  the  Department  of  Defense.  My  company  does  not  participate  in  sup¬ 
plying  milk  to  military  bases;  thus  we  have  no  financial  interest. 

We  do  feel  that  in  all  fairness  some  relief  should  be  provided  the  milk  plants 
that  have  accepted  the  responsibility  to  supply  milk  to  the  military  bases.  Gov¬ 
ernmental  agencies  (state  and  federal  milk  control  agencies)  on  one  side  have 
pressed  the  cost  up  while  there  has  been  no  relief  on  the  top  side. 

Respectfully  yours. 


Charles  A.  Hunter, 
Executive  Vice  President. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.G.,  September  19,  1966. 

Hon.  L.  Mendel  Rivers, 

Chairman,  House  Armed  Services  Committee, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Enclosed  is  a  copy  of  a  letter  I  have  received  from  Mr. 
Dennis  Kelly  of  the  East  Greenwich  Dairy  Co.  This  fellow  is  a  very  good 
supporter  and  friend  of  mine.  I  would  certainly  appreciate  anything  that  can 
be  done  to  help. 

With  every  best  wish,  I  am. 

Sincerely  yours, 

John  E.  Fogarty, 
Member  of  Congress. 


East  Greenwich  Dairy  Co., 

East  Greenwich,  R.I.,  September  15,  1966. 

Hon.  John  E.  Fogarty, 

House  Office  Building, 

Washington,  D.C. 

Dear  Representative  Fogarty  :  On  February  28,  and  March  1,  1966,  this  com¬ 
pany  submitted  bids  to  the  Defense  Personnel  Support  Center  at  Brooklyn,  New 
York,  to  supply  milk  and  milk  products  to  the  Naval  installation  at  Newport  and 
Ouonset  Point,  Rhode  Island,  for  the  period  April  1,  1966  thru  September  30, 
1966. 

These  bids  w'ere  opened  on  the  above  dates  in  the  order  stated.  East  Green¬ 
wich  Dairy  Company,  John  V.  McGraw,  President,  was  the  low  bidder  at  each 
opening. 

On  March  1,  1966,  approximately  five  hours  after  the  opening  of  the  Quonset 
Naval  Air  Station,  the  Secretary  of  Agriculture  suspended  the  Class  I  pricing 
formula  for  the  Massachusetts-Rhode  Island  Milk  Marketing  Order  for  the 
months  of  April,  May  and  June.  This  had  the  effect  of  setting  the  price  tbi« 
company  pays  for  raw  milk  at  a  higher  level  than  the  price  we  had  used  in  our 
calculations  for  bids.  The  prices  we  had  used  in  our  calculations  were  based 
on  the  best  judgment  of  leading  dairy  economists  and  the  market  administrator 
for  the  Massachusetts-Rhode  Island  Milk  Order,  Richard  D.  Aplin. 

We  immediately  protested  to  the  Defense  Personnel  Support  Center  at  Brook¬ 
lyn,  and  subsequently  to  the  Controller  General  of  the  United  States.  Our  cor¬ 
respondence  between  this  company  and  the  government  agencies  involved  is  en¬ 
closed.  A  review  of  this  correspondence  will  show  that  we  were  unable  to 
secure  any  relief  from  any  government  agencies. 

Again  in  June,  1966,  the  Secretary  of  Agriculture  took  action  which  further 
Increased  the  price  of  raw  milk  above  our  estimates.  Taken  together  the  actions 
of  the  Secretary  have  deprived  this  company  of  approximately  $20,000.00  on 
these  two  contracts. 

It  has  been  brought  to  our  attention  hy  E.  L.  Tifton,  Economist  for  the  Milk 
Industry  Foundation,  Washington,  D.C.,  that  the  Chairman  of  the  House  Armed 
Services  Committee,  Representative  Rivers,  South  Carolina,  has  introduced  a 
bill  H.R.  17483,  which  authorizes  amendment  of  government  procurement  con¬ 
tracts  in  existence  on  or  after  March  1, 1966,  to  provide  an  equitable  price  adjust¬ 
ment  for  increased  prices  paid  for  raw  milk  by  contractors  as  a  result  of  in¬ 
creases  in  producers  prices  of  such  milk  as  ordered  by  the  Secretary  of 
Agriculture. 

This  bill  has  been  scheduled  for  hearing  by  the  Armed  Services  Committee 
on  September  21,  1966. 

Our  Attorney,  Thomas  D.  Pucci,  discussed  this  matter  with  Mr.  William  Lynch, 
of  your  oflice,  and  at  his  request  we  are  forwarding  the  enclosed  information  and 
are  respectfully  requesting  that  you  use  your  good  office  on  our  behalf  to  secure 
passage  of  this  legislation. 

Very  truly  yours. 


Dennis  W.  Kelly,  Manager. 
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Congress  of  the  United  States, 

House  of  Representati\"es, 
Washington,  D.C.,  September  16, 196<). 

Hon.  L.  Mendel  Rivers, 

House  of  Representatives, 

Washington,  D.C. 


Dear  Mr.  Chairman  :  I  am  enclosing  a  copy  of  a  letter  from  one  of  my  con¬ 
stituents  for  your  information. 

I  agree  with  Mr.  Cassmeyer’s  thinking  on  this  bill,  and  I  .join  him  in  request¬ 
ing  that  your  Committee  holding  hearings  on  it  as  soon  as  jmssible. 

I  will  greatly  appreciate  your  advising  me  of  the  status  of  this  legislation. 
Sincerely, 


James  H.  Quillen. 


Pet  Mmu:  Co., 
September  Ilf,  1966. 

Hon.  James  H.  Quillen, 

House  of  Representatives, 

Washington,  D.O. 

Dear  Mr.  Quillen  :  Recently,  Representative  L.  Mendel  Rivers  of  North  Caro¬ 
lina  has  introduced  a  bill  (H.R.  17483)  which  would  authorize  the  Department 
of  Defense  to  amend  milk  contracts  that  were  in  existence  on  or  after  March  1 
of  this  year  to  provide  an  equitable  price  adjustment  for  the  increased  costs  of 
milk  ordered  by  the  SecretaiT  of  Agriculture. 

We  are  not  quarreling  with  the  action  of  the  Secretary  of  Agriculture  except 
that  the  action  was  too  long  delayed.  Certainly  the  dairy  farmers,  in  view  of 
present  day  costs,  were  entitled  to  more  money  for  their  product.  We  do  think, 
however,  that  this  legislation  introduced  by  Mr.  Rivers  is  necessary.  It  should 
not  only  be  applicable  to  the  Department  of  Defense  but  should  extend  to  and 
include  the  Veterans  Administration  and  other  branches  of  the  government  that 
will  not  accept  bids  containing  an  escalation  clau.se  due  to  increase  in  cost  of 
raw  materials. 

Frankly,  Congressman,  for  the  past  two  years  we  have  been  the  low  bidder  to 
furnish  milk  for  the  dining  halls  at  the  local  Veterans  Admini.stratiou  and  w^ere 
in  a  position  of  loss  during  the  last  months  of  the  1965-66  contract,  and  since 
we  placed  our  bid  for  the  current  year,  w^e  presently  find  ourselves  paying  80c 
per  hundredweight  more  for  milk  than  we  were  when  costs  were  computed.  I’m 
sure  you  are  very  much  aware  that  this  type  of  business  is  bid  extremely  close 
and  therefore  legislation  is  needed  to  protect  the  processors. 

Please  request  the  chairman  of  the  House  Committee  on  Armed  Services  to 
hold  hearings  soon  and  we  respectfully  ask  that  you  give  whole-hearted  support 
to  this  measure  when  it  is  reported  out. 

Yours  very  truly. 


L.  H.  Cassmeyer,  Controller. 

-  4 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  H,  1966. 

Chairman, 

Subcommittee  No.  3, 

House  Armed  Services  Committee, 

Washington,  D.C. 


Dear  Mr.  Chairman  ;  I  am  enclosing  herewith,  a  copy  of  the  letter  that  I  have 
just  received  from  Mr.  Fred  Atkinson,  President  of  the  Ideal  Pure  Milk  Company, 
Inc.,  giving  his  views  in  regard  to  H.R.  17483. 

I  would  appreciate  it  if  this  is  given  your  consideration  and  made  a  part 
of  the  hearings  which  are  to  be  held. 

With  kindest  regards,  I  am 
Sincerely  yours, 


Winfield  K.  Denton, 

Member  of  Congress. 
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Ideal  Pure  Milk  Co.,  Inc., 
Evansville,  Ind.,  September  12, 1966. 

Re  lI.R.  17483. 

Congressman  Winfield  K.  Denton, 

House  Office  Building, 

Washington,  D.C. 


Dear  Congressman  Denton  :  The  above  referred  bill  which  I  understand  was 
introduced  on  September  1,  1966,  is  to  amend  chapter  141  of  title  10,  United 
States  Code,  to  provide  for  price  adjustments  in  contracts  for  the  procurement 
of  milk  by  the  Department  of  Defense. 

For  the  past  twenty-live  years,  our  company  has  been  actively  engaged  in  sup¬ 
plying  dairy  products  to  various  armed  forces  installations  including  Fort  Camp¬ 
bell,  Fort  Knox,  Camp  Breckenridge  and  Fort  Benjamin  Harrison.  At  one  time 
or  another,  we  have  supplied  fresh  fluid  milk  or  ice  cream  or  both  to  these 
installations.  At  times,  the  Defense  Department  has  requested  i)eriods  for  bids 
of  six  months  to  twelve  months.  This  has  usually  required  substantial  risk 
beyond  our  ability  to  project  likeiy  fluid  milk  costs.  During  the  years  when 
our  company  was  not  regulated  by  a  Federal  Milk  Order,  we  were  able  to  nego¬ 
tiate  such  arrangements  with  our  farmers’  marketing  cooperative  for  the  estab¬ 
lishment  of  Arm  pricing  to  us  by  them.  This  opportunity  was  eliminated  when 
fwe  came  under  the  Federal  Milk  Order. 

During  the  past  several  months  since  substantial  Class  I  price  increases  have 
been  ordered  by  the  Secretary  of  Agriculture  (and  with  very  little  notice  if  any), 
a  bidder  has  had  only  one  course  to  follow  and  that  is  to  calculate  bids  suffi¬ 
ciently  high  to  try  to  offset  the  unreasonable  burden  and  risk. 

Inasmuch  as  the  Department  of  Agriculture’s  power  to  adjust  prices  paid  for 
raw  milk  is  completely  binding,  it  seems  to  us  that  some  provision  for  escalation 
adjustments  should  be  provided  when  defense  contracts  are  let.  This  should 
tend  in  the  long  run  to  permit  the  Defense  Department  to  buy  its  needs  at  prices 
with  I’easonable  margins  and,  therefore,  with  probable  savings  in  expenditures. 

We  would  appreciate  your  interest  in  requesting  the  Chairman  of  the  House 
Committee  on  Armed  Forces  to  hold  hearings  and  we  solicit  your  support  of 
the  measure  when  it  is  reported  out. 

Sincerely  yours. 


W.  Fred  Atkinson,  President. 


Shreveport,  La.,  September  21, 1966. 

Hon.  Mendel  Rh’ers, 

Chairman,  House  Armed  Services  Committee, 

Washington,  D.C.: 

Certainly  appreciate  your  introducing  H.R.  17483  giving  relief  to  small  dairies 
who  bid  on  Government  contracts  in  good  faith,  then  had  Agriculture  Department 
rai.se  price  of  milk.  Believe  part  3  should  be  changed  to  pay  us  just  what 
^Agriculture  Department  increased  the  cost  to  us.  This  would  save  time  and 
Dookkeeiiing. 

Glenn  Dumire  Lynn’s  Dairy  Products  Inc. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  September  22, 1966. 

Hon.  Melvin  Price, 

Chairman,  Subcommittee  No.  3, 

Committee  on  Armed  Services, 

Rayburn  House  Office  Building. 

Dear  Mr.  Chairman.'  I  am  writing  in  behalf  of  H.R.  17.500,  a  bill  to  provide  for 
price  adjustments  in  contracts  for  the  procurement  of  milk  by  the  Department 
of  Defense. 

This  legislation  is  of  particular  interest  to  Shamrock  Dairy,  Inc.  of  Tucson, 
Arizona,  which  seeks  relief  under  its  contract  to  supply  milk  to  Davis-Monthan 
Air  Force  Base  in  Tucson.  Shamrock  is  one  of  those  daries  whose  plight  is 
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ably  explained  in  your  opening  statement  to  the  Subcommittee  on  September  21. 

I  want  to  associate  myself  with  the  testimony  offered  in  favor  of  this  proposed 
legislation  by  my  colleagues  on  Wednesday.  Inadvertently,  I  missed  the  op¬ 
portunity  to  appear  in  person  before  your  subcommittee  and  for  this  I  apologize. 
Sincerely, 

Morris  K.  Udall. 


Junction  Citt,  Kans.,  Septem'ber  21/,  1966. 
Representative  L.  Mendel  Rivers, 

House  Office  Building, 

Washington,  D.C.: 

We  appreciate  your  bill  and  seriously  need  help  offered  under  DR-Sept  7  for 
contracts  negotiated  April  1965  and  April  1966. 

E.  D.  Jackson, 

Weside  Dairy  Inc.,  Junction  City,  Kans. 

Mr.  Price.  Any  further  questions  of  the  Defense  Department  wit¬ 
nesses  ? 

Mr.  Hall.  I  am  real  interested  in  the  last  statement  that  Mr.  Babione  j 
made.  % 

Do  I  understand  that  the  Defense  Supply  Agency,  Procurement 
Branch  or  Division,  or  whatever  it  is.  Procurement  and  Production  of 
Defense  Supply  Agency,  is  making  separate  contracts  from  those  of 
the  services,  Army,  Air  Force,  Navy  and  Marine  ? 

Mr.  Babione.  The  present  situation  is  that  the  services  have  an 
option  to  either  request  the  Defense  Supply  Agency  to  make  the  con¬ 
tract  for  the  procurement  of  milk  at  bases  or  they  may  do  it  themselves. 
The  result  has  been  that  out  of  approximately  370  to  375  contracts  in 
being  at  any  one  time,  approximately  280  are  procured  via  DSA. 

Mr.  Hall.  Is  it  your  plan  as  head  of  this  division  to  eventually 
gather  them  all  under  DSA? 

Mr.  Babione.  Not  necessarily.  It  is  strictly  a  matter  of  choice 
with  the  services.  In  some  situations  they  prefer  to  handle  it  be¬ 
cause  of  local  conditions  of  some  type.  In  other  cases  they  feel  we  do 
a  better  job  than  tliey  do.  It  is  strictly  voluntary  and  there  is  no 
attempt  on  our  part  to  procure  all  the  milk  under  contracts  for  the 
Department  of  Defense. 

Mr.  Hall.  How  much  of  a  problem  do  you  have — let’s  presume 
for  the  moment  that  since  you  are  procuring  the  greatest  portion^ 
of  the  milk,  as  I  understand  it  some  280  out  of  370-and-some  con-* 
tracts — let’s  just  assume  that  you  are  doing  the  bulk  of  it  or  are  the 
chief  procurer.  [Laughter.] 

That  is  more  applicable  to  the  Department  of  Defense  than  you 
might  think. 

But  for  my  hypothetical  question,  let’s  presume  it,  that  you  are 
the  responsible  action  agency  for  procurement  of  milk.  I  would 
like  to  have  you  expand  on  the  problem  of  procurement  of  all  sup¬ 
plies,  not  just  milk,  but  all  food  supplies,  posted  with  interaction 
with  other  Cabinet  branches  ? 

Mr.  Babione.  I  assume  that  that  is  in  the  context  of  adversely  af¬ 
fecting  the  price  that  it  may  cost  the  contractor  to  perform  under  a 
contract  ? 

Mr.  Hall.  Well,  yes,  but  primarily,  Mr.  Babione,  what  this  com¬ 
mittee  is  interested  in  is  primarily  in  the  interest  of  seeing  that  the 
best  possible  nutriment  gets  to  our  serviceman.  In  other  words,  the 
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consumer  in  your  case  is  your  serviceman,  and  we  are  vitally  in¬ 
terested  in  seeing  that  he  has  enough  food  to  give  him  verve  and 
enthusiasm  in  defending  the  Nation.  That  is  the  objective  of  this 
committee. 

Mr.  Babione.  Yes,  sir. 

As  a  general  statement  we  don’t  have  much  of  a  problem  in  the  pro¬ 
curement  of  subsistence  at  Defense  Supply  Agency,  which  annually 
rims  about  $1,200  million.  Our  performanc  in  that  area  over  the 
period  of  escalation  during  the  past  year  has  been  very  good,  and  we 
havn’t  had  many  problems  in  the  procurement  of  food,  other  than 
the  one  that  the  subcommittee  is  now  looking  into;  namely,  pro¬ 
curement  of  milk. 

Mr.  HalIj.  You  don’t  consider  the  problem,  when  the  Secretary  of 
Agriculture  wrote  the  “Dear  Bob”  letter  to  the  Secretary  of  Defense 
to  quit  buying  pork  chops  and  use  hamburger  instead,  as  later  re¬ 
vealed,  by  the  Vice  President,  after  an  early  Saturday  morning  con¬ 
ference,  to  be  interfering  with  your  procurement  problems  in  sup¬ 
plying  of  adequate  nutrition  to  the  troops  ? 

Mr.  Babione.  The  policy  of  buying  substitutes  based  on  fluctua¬ 
tions  of  the  market  such  as  margarine  in  lieu  of  butter,  cherries  in 
lieu  of  peaches,  depending  on  the  market  fluctuation  at  any  given  time, 
I  don’t  consider  a  maj or  problem. 

The  nutriment  value  that  the  troops  receive  is  still  included  in 
whatever  substitute  is  available  as  a  general  proposition.  And  there 
are  many  substitutes  that  are  available. 

Mr.  Hall.  Well,  that  is  a  good  answer,  and  about  the  kind  that 
I  would  expect  to  that  question. 

But  how  do  you  coordinate  this  thing?  Do  you  ask  for  help  from 
the  Eesearch  Service  of  the  Department  of  Agriculture  pi’edicated  on 
such  a  matter  ? 

Mr.  Babione.  The  services  themselves  have  the  responsibility  for 
what  they  consume  as  far  as  generating  the  requirement.  We  do  not 
determine,  for  example,  whether  they  will  eat  peaches,  canned,  num¬ 
ber  so  and  so,  versus  dry  peaches,  versus  apples,  versus  cherries,  versus 
fruit  cocktail.  The  services  themselves,  through  the  master  menu 
board  and  other  agencies  jointly  determine  what  they  will  consume. 
They  determine  the  requirement,  and  we  buy  against  whatever  their 
requirement  is. 

Now,  from  time  to  time  when  certain  commodities  prices  rise,  we 
make  the  services  aware  of  this  and  the  determination  is  subsequently 
made  by  them  whether  substitutes  should  be  bought  that  are  not  quite 
as  expensive. 

But  at  no  time  to  my  knoAvledge  has  the  nutrient  value  been  lowered 
because  of  such  substitutes. 

Mr.  H!all.  You  don’t  think  there  is  any  difference  between  the  nutri- 
mental  value  of  butter,  a  dairy  product,  and  margarine,  a  cottonseed 
product,  then — and  by  “nutriment”  I  presume  we  are  talking  about 
vitamins  as  well  as  minerals,  as  well  as  fats  as  well  as  milk  and  whey 
and  everything  else  that  is  involved  therein  ? 

Mr.  Babioite.  Well,  I  would  say  that  I  would  have  to  defer  to  the 
people  who  sit  on  the  master  menu  board  who  have  to  make  the  trade¬ 
off  decisions  as  to  total  nutriment  value  fed  to  troops.  They  make  such 
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judgments  as  to  what  values  are  included  or  not  included.  We  would 
merely  procui’e  against  what  they  indicate  to  us  is  their  actual  need. 

Mr.  Hall.  You  are  simply  an  action  agency  for  procurement? 

Mr.  Babione.  Yes,  sir. 

Mr.  Hall.  And  you  do  not  influence  or  appoint  or  the  same  secre¬ 
tary  that  appoints  you  does  not  appoint  the  master  menu  board  ? 

Mr.  Babione.  That  is  right. 

The  master  menu  board  is  composed  of  representatives  of  the  serv¬ 
ices,  which  are  the  customers. 

Mr.  Hall.  So  what  you  are  saying  is  that  you  have  the  majority 
of  procurement  but  you  let  them  determine  the  menus,  which 
includes  a  determination  of  nutrition,  and  that  unless  they  make  this 
coordination  with  Research  and  Marketing  Service  of  Agriculture, 
you  don’t  know  anything  about  it  or  pay  attention  to  it;  is  that  a 
correct  statement  ? 

]\Ir.  Babione.  We  do  try  and  keep  informed  as  to  all  the  possible  in¬ 
formation  that  is  involved  and  coordinate  with  all  the  people  such  as 
Agriculture.  We  do  talk  with  Agriculture.  I  don’t  want  to  leave  the 
impression  that  we  are  not  knowledgeable  of  what  is  going  on.  IWien 
we  substitute  margarine  for  butter  we  are  aware  of  it,  the  service  cus¬ 
tomers  are  aware  of  it,  and  all  the  Government  agencies  involved  in 
it  are  aware  of  it.  But  Ave  do  not  make  the  decision  of  what  will  be 
substituted  for  it.  We  only  advise  the  customer  as  to  what  possibilities 
are  available  to  him. 

Mr.  Hall.  What  about  the  politics  inimlved  between  a  cottonseed 
grower  from  South  Carolina  and  a  milk  producer  from  Missouri? 
Ho  you  take  those  things  into  consideration  in  procuring  margarine 
or  natural  butter  ? 

Mr.  Babione.  I  would  say  that  is  not  in  the  sphere  of  my  competence 
to  answer.  You  Avould  know  more  about  that  maybe  than  I  would, 
Congressman. 

Mr.  Stafeokd.  If  the  gentleman  will  yield,  under  those  circum¬ 
stances  they  turn  to  a  N'ew  England  dairy  producer. 

Mr.  Hall.  Of  course  if  you  can  make  butter  out  of  “Blue  John,” 
that  is  probably  all  right.  But  I  hope  as  the  chief  procurer  for  the 
Department  of  Defense,  you  know  the  difference. 

So  that  general  statement  that  you  make,  that  you  are  knowledge¬ 
able  about  supply  and  demand  and  cause  and  effect,  Avould  include  the 
“Dear  Bob”  letter  that  I  referred  to  once  before  ? 

Mr.  Babione.  Yes,  sir;  I  am  familiar  with  it. 

Mr.  Hall.  IWiat  about  the  amendment  to  section  (b),  subsection 
(b)  ?  Hoav  vital  do  you  think  that  is  from  your  point  of  view  of  con¬ 
tractual  procurement  ? 

Mr.  Babione.  We  suggested  the  amendment  on  the  basis  of  equitable 
treatment  because,  as  Ave  interpret  the  current  bill,  Ave  would  not  be 
permitted  to  grant  relief  to  those  who  could  be  adversely  affected,  but 
are  not  in  a  regulated  area  or  are  adA^ersely  affected  by  increases  in 
manufacturing  milk  AAdiich  according  to  our  interpretation  the  bill 
Avould  not  cover. 

Mr.  Hall.  Do  you  concur  with  Mr.  Welch  from  the  Comptroller 
General’s  Office  that  there  should  be  such  a  thing  as  a  well-earned  and 
honest  profit,  but  that  you  can’t  anticipate  this  after  the  fact,  and 
wmuld  have  to  handle  it  by  future  contractual  relations  ? 
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Mr.  Babione.  Oiir  position  is  that  in  ^-anting  relief  after  the  fact, 
the  Government's  responsibility  is  limited  to  compensating  a  con¬ 
tractor  for  his  losses  and  not  for  guaranteeing  him  a  pi’ofit. 

In  fact  this  has  been  a  policy  of  the  Department  of  Defense  for  a 
long  time,  and  it  is  consistent  with  what  we  do  in  granting  relief  under 
other  administrative  actions,  in  cases  of  similar  circumstances. 

IMr.  Hall.  Thank  you,  Mr.  Chairman. 

Mr.  Price.  Governor  Stafford  ? 

Mr.  Stafford.  I  have  no  serious  question,  but  I  was  intrigued  by 
the  testimony  with  reference  to  the  menu  board. 

Having  twice  served  in  the  Armed  Forces  myself,  I  wondered  if 
the  membership  of  the  menu  board  was  kept  anonymous  and  if  they 
met  in  a  safe  and  secret  place  ? 

I  don't  expect  an  answer  to  that.  [Laughter.] 

IMr.  Babioxe.  I  assume  that  was  a  rhetorical  question. 

IMr.  Price.  IMr.  Hicks. 

IMr.  Hicks.  There  is  no  more  difficult — well,  there  isn’t  insuperable 
difficulty  in  any  way,  is  there,  if  this  bill  v^ere  written  to  make  an  equi¬ 
table  adjustment  to  determine,  in  going  back  and  looking  at  this 
dairy’s  contract  in  the  begiiming,  what  the  profit  would  have  been,  if 
that  were  put  in  the  bill,  is  there  ? 

IMr.  Babione.  I  think  that  determining  what  a  contractor’s  profit 
objective  was  prior  to  entering  into  a  contract  or  reconstructing  it 
after  the  fact  would  be  difficult. 

However,  my  opposition  to  granting  such  relief  is  not  based  pri¬ 
marily  on  that  problem.  It  would  be  primarily  based  on  the  policy 
of  the  Department  of  Defense  that  the  responsibility  is  only  to 
include  losses  suffered  and  that  it  has  been  a  policy  followed  con¬ 
sistently  over  the  years,  and  in  granting  relief  in  other  type  situations. 
Under  other  provisions  we  have  limited  such  relief  to  actual  losses,  and 
have  not  included  diminution  of  profit. 

IMr.  Hicks.  iVnd  my  question  would  be  the  same  as  to  Mr.  Welch : 

If  you  start  out  with  that  concept,  in  your  experience  is  the  jierson 
trying  to  recoup  his  losses,  is  he  ever  made  whole?  Does  he  ever  get 
all  his  losses  back  when  the  Government  starts  with  that  concept? 

Mr.  Babione.  I  don’t  think  you  can  talk  in  generalities.  I  used 
to  sit  on  the  Air  Force  Contract  Adjustment  Board,  and  in  the  cases 
I  participated  in,  I  could  say  “Yes.”  There  are  all  types  of  situations 
and  people  have  different  and  Auarying  opinions  as  to  what  constitutes, 
to  use  your  term,  making  him  well,  or  making  him  whole  on  all  his 
losses. 

I  think  reasonable  people  would  disagree  as  to  where  that  point  is. 
So  I  don’t  believe  I  can  answer  it  in  a  general  sense. 

Mr.  Hicks.  Thank  you  very  much. 

I  have  no  further  questions. 

Mr.  Price.  Mr.  Love. 

Mr.  Lo\m.  Mr.  Babione,  you  were  here  I  think  when  Mr.  Welch 
testified,  were  you  not  ? 

Mr.  Babione.  Yes,  sir. 

Mr.  Love.  He  did  not  seem  to  have  any  particular  objection  to  para¬ 
graph  (a)  of  the  bill. 

I  think,  as  I  recall  his  testimony,  he  suggested  adding  a  word  in 
line  4,  page  2,  before  “increases”,  the  word  “abnormal”. 
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If  this  were  done,  does  the  Department  still  have  objections  to  the 
first  paragraph  of  the  bill  ? 

Mr.  Babione.  The  problem  is  in  determining  what  “abnormal”  is, 
No.l. 

The  second  problem  is  in  determining  how  to  equitably  apply  it. 

If  you  had  a  contractor  that  was  not  in  a  federally  controlled  area, 
market  area,  and  he  bid  a  straight  fixed  price,  say,  of  40  cents  a  half¬ 
gallon,  and  another  one  bid  39  cents  in  a  controlled  area,  you  would 
be  forced  to  make  a  jvidgment  as  to  whether  the  price  would  go  up  or 
down  to  determine  who  the  low  bidder  is.  This  would  cause  a  real 
problem. 

The  problem  is  to  seek  some  common  index  to  escalate  from. 

Now,  if  you  escalate  artificially  and  would  require  somebody  in  a 
nonregulated  area  to  escalate  their  contract,  yoti  get  into  the  problem, 
even  if  the  Federal  milk  marketing  order  were  raised  a  cent  or  2  cents, 
and  where  the  actual  price  bid  was  at  a  higher  rate  than  that,  and  he 
wasn’t  even  affected,  would  you  want  to  give  an  increase  under  those  A 
conditions.  " 

So  these  are  things  we  would  like  to  explore  in  a  little  more  depth 
as  to  how  we  solve  these  problems. 

Mr.  Love.  Well,  does  the  language  suggested  by  Mr.  Sullivan  in 
line  6,  after  the  word  “Agriculture,”  help  any  ? 

He  suggested  adding  “by  amendment  of  a  milk  marketing  order  or 
by  suspension  or  termination  of  a  provision  of  such  an  order.” 

Mr.  Babione.  But  that  doesn’t  help  the  problem  of  the  bidder  who 
is  in  a  nonregulated  area. 

Mr.  Love.  Well,  does  the  language  in  the  beginning  of  section  (a), 
which  says  “Under  regulations  prescribed  by  the  Secretary  of  De¬ 
fense” — would  that  help  the  situation  any?  In  other  words,  this 
section  which  you  are  suggesting  that  we  strike  out,  and  only  use 
adjusted  language  for  paragraph  (b)  under  a  new  section  known  as 
2389,  which  is  the  way  I  understand  it — the  first  provision  here  re¬ 
quires  the  Department  of  Defense  to  use  the  clause  in  a  contract,  and 
your  testimony  merely  suggests  that  perhaps  you  will  do  so. 

In  other  words,  we  are  liable  to  get  in  the  same  situation  that  we  are 
in  now  in  the  future  with  some  kind  of  contracts  if  we  leave  it  purely 
and  simply  up  to  the  Department  of  Defense’s  discretion  to  look  into  4 
this  problem, 

Mr.  Babione.  Well,  what  we  meant  to  say,  if  we  haven’t  made  it 
clear,  is  that  we  will  take  action  that  will  assure  corrections  of  the 
current  problem. 

Whether  the  optimum  solution  is  escalation,  we  are  not  prepared 
to  say  at  this  time. 

There  are  other  solutions,  which  we  mentioned  in  our  statement, 
such  as  short-term  contracts.  Maybe  an  option  clause,  that  we  would 
only  execute  in  the  event  that  there  has  been  no  increases  by  a  Federal 
marketing  order,  and  so  on. 

The  problems  with  escalation  clauses  that  I  have  just  indicated  are 
with  us,  regardless  of  whether  we  do  it  under  our  regulation  or  a  law. 
And  we  are  just  not  in  a  position  today  to  be  able  to  solve  all  the  prob¬ 
lems  that  we  foresee  that  are  inherent  in  the  escalation  solution,  IMr. 
Congressman. 
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Mr.  Love.  Well,  do  you  interpret  the  language  which  the  original 
hill  here  provides,  for  increased  or  decreased  prices  paid  by  a  con¬ 
tractor  for  such  milk  as  a  result  of,  and  then  adding  the  word  “ab¬ 
normal,”  increases  or  decreases,  as  requiring  the  Department  to  include 
an  escalation  clause  in  the  future  contracts? 

Do  you  think  this  language  requires  you  to  work  out  an  escalation 
clause  of  some  sort  ? 

Mr.  Babione.  Yes,  sir. 

Mr.  Love.  Is  that  what  you  are  saying  ? 

Mr.  Babione.  Yes,  sir. 

IMr.  Love.  In  other  words,  that  language — the  wording  of  the  lan¬ 
guage  requires  an  escalation  clause  and  you  are  saying  that  there  are 
other  ways  of  doing  this ;  is  that  it  ? 

Mr.  Babione.  Yes,  sir. 

Mr.  Love.  That  might  be  better  than  an  escalation  clause? 

Mr.  Babione.  Yes,  sir. 

\  Mr.  Love.  Now,  did  I  get- — could  I  ask  the  question  once  more  about 
^r.  Sullivan’s  suggestion  and  your  hiterpretation  of  that  language 
which  he  suggested,  “by  amendment  of  a  milk  marketing  order  or  by 
suspension  or  termination  of  a  provision  of  such  order,”  that  language 
being  included  after  the  word  “Secretary  of  Agriculture”  in  line  6 — 
have  you  any  comment  about  that  ? 

Mr.  Babione.  Well,  that  helps  to  better  distinguish  what  is  causing 
the  problem  of  abnonnal  versus  normal,  I  think  is  why  Agriculture 
used  the  term,  but  it  still  leaves  us  with  the  problem  of  nonregulated 
versus  regulated,  though. 

Mr.  Love.  It  doesn’t  change  your  answer  as  to  the  section  itself  ? 

Mr.  Babione.  No,  sir. 

Mr.  Love.  All  right.  I  think  that  is  all  I  have. 

Mr.  Price.  Mr.  Babione,  I  interpret  your  testimony  that  the  Depart¬ 
ment  of  Defense  is  not  only  sympathetic  or  supports  the  objective  of 
this  legislation  that  we  are  considering  here  today  and  possibly  better 
in  the  revised  language  the  Department  has  submitted,  but  it  supports 
the  overall  objective  of  meeting  the  method  problem. 

(Mr.  Babione  nods.) 

Mr.  Price.  And  do  I  also  gather  from  this  an  assurance  from  the 
iDepartment  of  Defense  that  they  will  continue  to  explore  this  problem 
and  try  to  work  out  a  solution  that  would  not  require  additional  legis¬ 
lation  to  solve  a  similar  problem  ? 

Mr.  Babione.  That  is  correct,  Mr.  Chairman. 

Mr.  Price.  And  you  are  going  to  try  to  develop  a  contractual  pro¬ 
cedure  that  might  avoid  a  problem  like  this  in  the  future  ? 

Mr.  Babione.  Yes,  sir. 

Mr.  Price.  And  give  the  Department  authority  by  contract  to  make 
adjustment  when  situations  like  this  occur. 

Mr.  Babione.  In  some  fashion,  if  that  is  the  optimum  solution; 
yes,  sir. 

Mr.  Price.  Now,  do  you  feel  that  the  language  which  is  as  submitted 
by  the  Department  of  Defense  meets  all  the  objectives  of  H.R.  17500 
and  in  some  ways  even  goes  beyond  it  by  protecting  contractors  who 
are  in  nonregulated  areas  ? 

Mr.  Babione.  Yes,  sir;  I  believe  it  meets  all  the  objectives.  As  to 
whether  it  goes  beyond  it,  I  am  not  sure.  Now,  in  our  thinking,  in 
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order  to  be  equitable  to  everyone,  for  those  dairies  we  thought  were 
affected  by  it,  adversely,  directly  or  indirectly,  we  would  suggest  tlie 
expansion  to  langiiage  Ave  submitted. 

Mr.  Price.  Well,  under  the  present  language  of  H.R.  17500,  you 
would  not  now  be  able  to  meet  all  situations,  is  that  correct  ? 

Mr.  Babioxe.  That  is  correct,  sir.  We  have  some  situations  ivhere 
contractors  hai^e  lost  money  and  are  not  in  a  federally  regulated  area 
and  as  Ave  interpret  the  present  bill  without  amendment,  Ave  Avould  not 
be  able  to  grant  those  people  relief,  then. 

Mr.  Morgan.  Mr.  Babione,  are  you  familiar  with  the  Sumter  Dairy 
complaint  ? 

Mr.  Babione.  Yes,  sir. 

Mr.  Morgan.  The  legislation  jmu  propose  would  take  care  of  their 
problem,  Avhereas  the  bill  17500  would  not,  is  that  correct  ? 

Mr.  Babione.  That  is  my  understanding. 

Mr.  Price.  Mr.  Morgan,  go  ahead. 

Mr.  Morgan.  When  could  the  Congress  expect  these  new  procedures^ 
to  be  deA^eloped,  if  AA-e  go  along  Avith  the  desires  and  suggestions  of  the^ 
Department  of  Defense  ? 

Mr.  Babione.  Six  months. 

Mr.  Morgan.  What  would - - 


Mr.  Babione.  One  thing  I  think  Ave  should  keep  in  mind.  Effective 
a,s  of  the  5th  of  August,  Ave  sent  a  wire  to  all  our  procuring  actiAutics 
and  instructed  them  not  to  make  any  future  milk  contracts  for  a  period 


greater  than  3  months. 


Mr.  Morgan.  What  did  the  military  departments  do?  HaA^e  they 
done  similar? 

IMr.  Babione.  Not  to  my  knowledge  at  this  time.  But  we  are  con¬ 
tacting  them.  So  far  the  contracts  that  Defense  Supply  Agency  has 
responsibility  for,  Ave  have  made  an  immediate  correction,  until  Ave 
can  devise  the  optimum  solution  to  the  problem,  and  I  think  that  that 
will  go  a  long  Avay  toAvard  helping  alleviate  the  current  situation. 
And  Ave  have  also  sent  a  letter  to  Agriculture  asking  them  to  make  us 
aware  of  future  changes  so  that  we  could  suspend  any  bid  openings 
during  a  period  when  a  change  Avas  being  considered  and  give  the  bid¬ 
ders  chances  to  change  their  Ibids  until  after  the  increase  or  decrease  is 
known  to  all  the  bidding  parties.  I 

Mr.  Price.  Thank  you  very  much,  Mr.  Babione. 

IMr.  Morgan.  Just  one  further  question. 

Mr.  Price.  Mr.  Morgan  has  one  more  question. 

Mr.  Morgan.  Mr.  Babione,  the  Department  of  Defense  or  DSA 
would  have  no  problem  in  interrupting  the  congressional  intent  of  the 
language  in  the  bill  that  you  now  propose,  would  it  ? 

Mr.  Babione.  No,  sir. 

Mr.  Price.  Thank  you  A'ery  much. 

IMr.  Babione.  Thank  you. 

Mr.  Price.  Mr.  Sullivan,  I  Avonder  if  you  hai^e  had  an  opportunity 
to  look  at  the  proposed  revised  language  and  if  you  could  comment 
on  it. 

Mr.  StJELivAN.  I  did  have  a  chance  to  look  at  it  here  the  past  feAv 
minutes. 

The  thing  that  is  important  or  that  strikes  me  is  the  term,  the 
language  “as  a  result  of  action  by  tlie  Secretary  of  Agriculture  on 
and  after  March  1.” 
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I  should  say  at  the  outset,  of  course,  the  Department  of  Agriculture 
has  no  objection  either  to  this  bill,  the  intention  of  this  bill  or  of 
any  other  bill  which  would  I'esult  in  repairing  the  damage  that  may 
have  happened  because  of  these  price  changes  either  as  ordered  by 
the  Secretaiy  or  otherwise.  We  have  no  objection  to  repairing  what¬ 
ever  damage  may  have  been  done. 

But  as  a  practical  matter,  I,  myself,  would  not  in  the  case  of  those 
milk  handlers  who  are  not  regulated  by  a  Federal  order,  what  damage 
they  suffered  “as  a  residt  of  the  action  by  the  Secretary  of  Agriculture 
on  and  after  March  1.” 

Mr.  Price.  Mr.  Morgan. 

INIr.  INIoRGAiv.  Mr.  Sullivan,  this  is  not  a  determination  that  you 
have  to  make. 

Mr.  SuLErv'AiSr.  That  is  right. 

Mr.  Morgan.  This  bill  does  not  apply  to  the  Department  of  Agri¬ 
culture.  It  doesn’t  tell  the  Department  of  Agriculture  to  do  a  thing. 
)This  bill  is  directed  to  the  Department  of  Defense. 

Mr.  Sullivan.  Yes,  sir. 

Mr.  INIorgan.  And  it  would  be  up  to  them  to  make  that  determina¬ 
tion.  IVould  you  have  any  trouble,  Mr.  Babione,  in  making  such  a 
determination  ? 

Mr.  Babione.  I  am  sorry,  I  didn’t  hear  the  preceding  comment. 
Would  you  mind  restating  it? 

Mr.  Morgan.  Mr.  Sullivan  indicated  that  he  would  have  difficulty 
in  determining  the  losses  as  a  result  of  the  action — was  that  it,  Mr. 
Sullivan  ? 

Mr.  Sullivan.  Yes.  The  words  are  “as  a  result  of  the  action  by 
the  Secretary  of  Agriculture  on  and  after  March  1,  1966.” 

iNfr.  Price.  I  think  you  explained  more  fully  what  you  said,  that 
you  would  have  trouble  determining.  This  was  the  increases  to  non- 
regulated  areas  as  a  result  of  the  action  of  the  Secretary. 

Mr.  Sullivan.  Yes,  sir. 

Mr.  Price.  Mr.  Babione,  would  you  have  trouble  making  an  inter¬ 
pretation  in  that  regard  ? 

Mr.  Babione.  Well,  it  is  very  difficult  to  answer  that  in  a  general 
.view.  I  would  suspect  that  there  would  be  some  difficulty,  but  I  think 
;it  would  be  difficulty  well  worth  undertaking  in  view  of  the  equity 
involved  to  all  the  parties. 

Mr.  Morgan.  Isn’t  it  true  that  the  burden  of  proof  still  remains 
with  the  contractor  ? 

Mr.  Babione.  That  is  correct. 

Mr.  Price.  Governor  Stafford? 

Mr.  Stafford.  If  I  understand  correctly,  then — if  I  could  address 
this  question  to  Mr.  Babione. 

You  believe  you  could  make  the  bill  work  to  take  care  of  the  situa¬ 
tions  that  have  developed,  is  that  right? 

]\Ir.  Babione.  Yes,  sir.  I  believe  that  the  contractor  should  be  af¬ 
forded  the  opportunity  to  demonstrate  the  relationship. 

Mr.  Stafford.  Whether  or  not  they  are  in  a  milk  marketing  order 
area  ? 

Mr.  Babione.  Yes,  recognizing  that  it  will  be  difficult. 

Mr.  Stafford.  Thank  you. 

Mr.  Price.  Mr.  Love? 
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Mr.  Love.  Mr.  Sullivan,  by  your  statement  there  are  j^ou  suggesting- 
that  you  would  have  been  better  satisfied  if  the  bill,  if  you  had  to 
interpret  it,  if  the  language  which  you  suggested  in  your  statement 
“by  amendment  of  a  milk  marketing  order  termination  of  a  provision 
of  such  an  order”  went  in  this  language,  too  ? 

Is  that  what  you  are  saying  ? 

Mr.  SuEiavAX.  Well,  we  think  it  is  readily  and  accurately  deter¬ 
mined  what  the  effects  were  under  the  milk  marketing  orders.  We 
know,  or  it  can  be  ascertained  practically  and  quite  precisely  what 
tliose  effects  were.  But  these  indirect  and  collateral  effects  in  other 
areas — we  don’t  know  how  you  could  tell  what  the  effect  was  that  is 
attributable  to  the  action  of  the  Secretary. 

Mr.  Love.  All  right.  Thank  you,  Mr.  Sullivan. 

Mr.  Price.  The  committee  will  go  into  executive  session.  So  all 
those  who  are  not  in  direct  contact - 

Mr.  Morgan,  (aside.) 

Mr.  Price.  I  wonder  if  the  GAO  representative  has  any  furthe^ 
comment  after  hearing  the  testimony  of  the  Department  of  Defense  r 

Mr.  Welch? 

Mr.  Welch.  I  might  make  one  brief  comment.  The  proposal  by 
Defense  to  substitute  in  lieu  of  this  legislation  appropriate  adminis¬ 
trative  regulations  would  certainly  be  an  acceptable  alternative,  I 
would  think.  As  I  said,  there  would  be  no  legal  or  contractual  ob¬ 
jection  to  this  because  I  don’t  believe  legislation  is  needed  to  take  care- 
of  the  problem.  I  think  it  can  be  done  by  appropriate  contract  pro¬ 
visions  as  implemented  by  administrative  regulations. 

Mr.  Price.  Thank  you  very  much,  Mr.  Welch. 

Now,  the  committee  will  go  into  executive  session. 

(The  following  material  was  received  for  the  record :) 

Statement  of  Hon.  Richaed  C.  White,  Texas 

Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate  the  opportunity 
to  express  my  support  of  H.R.  17500,  legislation  to  resolve  the  financial  hardship 
experienced  by  milk  companies  contracting  with  the  Department  of  Defense. 
Present  milk  contracting  procedures  make  no  allowance  for  government  orders 
increasing  base  milk  prices  after  procurement  contracts  for  milk  are  negotiated 
by  the  Department  of  Defense.  ^ 

Orders  by  the  Secretary  of  Agriculture  increasing  the  producers’  price  of  milw 
have  caused  contractors  to  sustain  considerable  losses,  above  a  loss  of  profits/ 
on  their  sales  to  the  government.  Losses  to  certain  milk  companies  have  been  so 
substantial  as  to  create  a  loss  on  total  company  operations. 

Mr.  Chairman,  I  submit  for  the  consideration  of  the  members  of  this  Committee 
and  for  the  record  correspondence  I  have  received  from  El  Paso,  Texas  milk  com¬ 
panies,  outlining  sizable  losses  sustained  as  a  result  of  contracting  with  military 
installations,  under  present  procedures.  The  examples  of  Price’s  Creameries, 
Farmers  Dairies,  the  Borden  Company  and  Wholesome  Dairy  have  been  repeated 
many  times  with  other  milk  companies  throughout  the  country. 

The  members  of  this  Committee  and  the  Congress,  I  know  do  not  wish  to  place 
undue  burdens  on  private  businesses.  I  believe  it  untenable  to  ask  these  milk 
firms  to  sustain  such  losses  as  a  result  of  government  actions,  which  the  con¬ 
tractors  cannot  anticipate. 

The  legislation  you  are  considering  today  will  remedy  the  inequities  of  present 
contracting  procedures  for  private  business.  In  addition  this  proposal  will  serve 
the  best  interests  of  the  federal  government  and  our  desire  for  government  econ¬ 
omy.  A  contractor  forced  to  bid  on  the  present  inadjustable  basis,  must  include 
in  his  bid  a  cost  figure  to  the  Department  of  Defense  for  a  possible  price  increase 
resulting  from  a  Department  of  Agriculture  marketing  order.  The  cost  to  the 
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Department  of  Defense  for  such  necessary  protection  to  the  businessman  will 
total  more  than  the  cost  of  the  present  legislation. 

In  the  best  interests  of  all  affected  parties,  I  respectfully  urge  your  approval 
of  H.R.  17500. 

Thank  you. 


El  Paso,  Tex.,  September  22, 1966. 

Hon.  Richard  O.  White, 

House  of  Representatives, 

Washington,  D.C.: 

Request  your  assistance  on  drastic  price  increase  created  by  Federal  mar¬ 
keting  orders.  That  portion  sold  to  military  contracts  entered  prior  to  the 
drastic  increase  on  six  months  to  one  year  contracts.  Cost  of  milk  May  1965 
was  $5.16  cut  versus  cost  September  1966  $6.49  cwt.  Any  relief  afforded  us 
on  Government  contracts  will  be  appreciated. 

Bernard  Schoichet, 
Wholesome  Dairy,  Inc., 

Vice  President  General  Manager. 


El  Paso,  Tex.,  September  22, 1966. 

Hon.  Richard  C.  White, 

House  Office  Building, 

Washington,  D.C. 

Honorable  Sir:  In  response  to  your  request  we  would  like  to  advise  that 
e.stimated  losses  on  deliveries  to  Army  installation  caused  by  increased  milk 
prices  are  as  follows : 

White  Sands  Missile  Range  Contract  No.  IPB  DSA  132-66-6  for  the  period 
25  September  1965  thru  24  May  1966  are : 


March  1966. 
April  1966 
May  1966— 


$889.  98 
1,  031.  40 
719.  34 


Total _  2,  640.  72 

Further  estimated  losses  on  deliveries  to  Ft.  Bliss  i>er  contract  FTW  3245-66 
for  period  1  July,  1966,  thru  24  December  1966,  are  anticipated  by  months  as 
follows : 


July  1966 _ 

August  1966 - 

September  1966 
October  1966 — 
November  1966. 
December  1966. 


$10,  472.  80 

12,  005.  69 

13,  351. 19 
15,  484.  18 

14,  346.  35 
10,  697.  67 


Total 


76,  357.  88 


And  total  of  the  two  military  installations  amounts  to  $78,998.60. 

Urge  that  you  vote  favorably  on  H.R.  17500  and  appreciate  your  interest  and  re¬ 
search  for  daii’y  products  processors.  The  emergency  price  increase  to  dairy 
farmers  was  most  certainly  justified  in  our  opinion,  however  you  can  see  the 
impact  on  milk  and  ice  cream  processors  delivering  to  military  installations  on 
contract  basis. 

Respectfully, 

Gordon  Lester, 
Manager,  Borden  Co. 


El  Paso,  Tex.,  September  22, 1966. 

Hon.  Richard  White, 

House  of  Representatives, 

Washington,  D.G.: 

On  May  9  we  entered  contract  No.  DSA  132-4333  for  estimated  value  of  $750,- 
000  to  supply  Fort  Bliss  with  milk  and  milk  products  for  second  half  of  1966. 
We  based  bid  on  normal  trends  of  the  market.  The  Department  of  Agriculture 
has  established  prices  on  the  raw  milk,  which  greatly  deviate  from  the  normal 
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trends,  thus  imposing  an  unbearable  loss  on  our  business  for  having  contracted 
to  supply  the  U.S.  Army.  In  November  1965  Department  of  Agriculture  estab¬ 
lished  milk  prices  for  1966.  In  June  we  sold  2,314,027  pounds  milk.  The  De¬ 
partment  established  for  that  month  a  price  $0.15  per  hundredweight  higher 
than  that  established  by  them  previously,  thus  causing  us  a  loss  of  $3,471.40. 
In  July  we  sold  1,107,035  pounds.  The  unpredicted  difference  between  the  es¬ 
tablished  and  the  effective  July  price  was  $0.43  per  hundredweight  higher, 
causing  loss  of  $4,760.25.  In  August  sold  1,472,404  pounds.  Unpredicted  in¬ 
crease  was  $0.70.  Our  loss  was  $10,307.03,  similar  loss  of  profits  are  being 
suffered  in  the  supply  of  cream,  cheese,  etc.  With  present  trends  greater  losses 
will  be  suffered  during  months  remaining,  possibly  incapacitating  or  deterring 
us  from  accepting  future  invitations  to  bid  Anny  contracts.  We  request  your 
assistance  in  obtaining  restitution  for  losses  imposes  on  us  by  these  actions. 

Jos.  A.  Navar, 
Manager,  Fanners  Dairies. 

(Whereupon  at  11 :52  a.m.,  the  conmiittee  went  into  executive  ses¬ 
sion.  The  reporter  was  directed  to  include  the  executive  session  pro¬ 
ceedings  into  the  public  record.) 

Mr.  Price.  The  committee  will  be  in  order.  . 

I  think  the  conmiittee  is  thoroughly  familiar  wkh  this  piece  of  leg-' 
islation  now.  Everyone  has  had  a  copy  in  front  of  him  of  the  re¬ 
vised  language  submitted  by  the  Department  of  Defense.  The  Chair 
Avill  entertain  a  motion. 

Mr.  Love.  May  I  make  this  motion,  having  introduced  a  similar 
bill.  I  move  that  we  amend  the  bill  17500  by  striking  every  tiling 
after  the  enacting  clause  and  substituting  this  language.  You  don’t 
want  me  to  read  it,  do  you,  the  language  proposed  by  the  Department 
of  Defense. 

jNlr.  Price.  N o,  we  have  the  language  in  front  of  us. 

Mr.  Love.  The  language  proposed  by  the  Department  of  Defense, 
which  relates  to  a  new  section,  2389. 

Mr.  Price.  Is  there  objection  ? 

(No  response.) 

Mr.  Price.  The  Chair  hears  none  and  the  motion  is  agreed  to. 

Now,  the  Chair  will  entertain  a  motion  on  the  approval  of  the  bill. 

Mr.  Stafford.  Mr.  Chairman - 

Mr.  Price.  As  amended. 

Mr.  Stafford.  I  move  the  bill,  as  amended,  be  approved  and  re¬ 
ported  to  the  full  committee.  t 

Mr.  Price.  Without  objection,  it  is  so  ordered.  * 

Mr.  Hall.  Mr.  Chairman,  let  me  just  say  that  I  do  think  it  is 
mighty  important  that  we  have  a  bill. 

Mr.  Price.  Yes.  I  think  we  had  a  good  hearing  on  it. 

Mr.  Price.  Yes,  excellent. 

(Chorus  of  “Yes.”) 

(Whereupon,  at  11:54:  a.m.,  the  hearing  was  adjourned.) 
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DIGEST  OF  PUBLIC  LAW  89-696 

PRICE  ADJUSTMENTS  IN  CONTRACTS  FOR  PROCUREMENT  OF 
MILK.  Permits  the  Secretary  of  Defense  to  amend  con¬ 
tracts  entered  into  on  or  after  March  1,  1966,  for 
the  procurement  of  fluid  milk  for  beverage  purposes 
to  provide  price  adjustments  for  losses  incurred  by 
contractors  because  of  increased  prices  paid  to  pro¬ 
ducers  as  a  result  of  modification  of  milk  marketing 
orders  by  the  Department  of  Agriculture, 
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H.  R.  17500 


IN  THE  HOUSE  OE  HEPEESENTATIVES 

Septemker  1, 196G 

Mr.  Evans  of  Colorado  introduced  the  following  bill;  which  was  referred  to  the 

Committee  on  Armed  Services 


A  BILL 

To  amend  chapter  141  of  title  10,  United  States  Code,  to  pro¬ 
vide  for  price  adjustments  in  contracts  for  the  procurement  of 
milk  hy  the  Department  of  Defense. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Conyress  assembled^ 

3  That  chapter  141  of  title  10,  United  States  Code,  is 

4  amended — 

5  (1)  by  inserting  at  the  end  thereof  the  follomng 

6  new  section : 

7  “§2390.  Contracts  for  the  procurement  of  milk;  price 

8  adjustment 

9  “(a)  Under  regulations  prescribed  hy  the  Secretary  of 
10  Defense  a  contract  of  the  Department  of  Defense  for  the  pro- 
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CLiremeiit  of  milk  where  the  period  of  performance  exceeds 
ninety  days  shall  include  a  provision  for  an  equitable  price 
adjustment  for  increased  or  decreased  prices  paid  b}"  a  con¬ 
tractor  for  such  milk  as  a  result  of  increases  or  decreases  in 
the  producer  i)rice  of  fluid  milk  for  beverage  purposes  ordered 
by  the  Secretary  of  Agriculture  after  the  date  of  bid  opening 
in  a  fonnally  advertised  procuremen,t  or  the  date  of  the  con¬ 
tract  in  a  negotiated  procurement. 

‘‘(b)  Under  regulations  prescribed  by  the  Secretary 
of  Defense,  any  contract  for  the  procurement  of  milk  which 
was  being  performed  on  or  after  March  1,  1966,  may  be 
amended  to  provide  an  equitable  price  adjustment  for  in¬ 
creased  prices  paid  by  a  contractor  for  such  milk  as  a  result 
of  increases  in  the  producer  prices  of  fluid  milk  for  beverage 
purposes  ordered  by  the  Secretary  of  Agriculture  on  or  after 
March  1,  1966.  A  price  adjustment  shall  not  be  made  un¬ 
less  it  has  been  determmed  by  the  Department  that — 

“  ( 1 )  such  amount  was  not  included  in  the  contract 
price ; 

“(2)  the  contract  does  not  otherwise  contain  a 
provision  providing  for  an  adjustment  in  price;  and 


3 


1  the  contractor  will  suffer  a  loss  under  tlie  con- 

2  tract  because  of  such  increases  in  producer  prices.” 

3  (2)  by  inserting  the  following  new  item  in  the 

4  analysis  thereof : 

“2390.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 
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89th  CONGEESS 
2d  Session 


S.  3834 


IN  THE  SENATE  OE  THE  UNITED  STATES 


Septkmbeh  14  (legislative  clay,  September  7),  1966 

]Mr.  Alloi't  (for  himself  and  Mr.  Dominick)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Armed  Services 


A  BILL 

To  amend  chapter  141  of  title  10,  United  States  Code,  to 
provide  for  price  adjustments  in  contracts  for  the  procure¬ 
ment  of  milk  by  the  Department  of  Defense. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  chapter  141  of  title  10,  United  States  Code,  is 

4  amended — 

5  (1)  by  inserting  at  the  end  thereof  the  following 

6  new  section : 

7  “§2390.  Contracts  for  the  procurement  of  milk;  price 

8  adjustment 

9  (a)  Under  regulations  prescribed  by  the  Secretaiy  of 
10  Defense  a  contract  of  the  Department  of  Defense  for  the 
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prociu’cment  of  milk  wlierc  the  period  of  performance  ex¬ 
ceeds  ninety  days  shall  include  a  provision  for  an  ecpiitahle 
price  adjustment  for  increased  or  decreased  prices  paid  hy 
a  contractor  for  such  milk  as  a  result  of  increases  or  decreases 
in  the  producer  i)rice  of  fluid  milk  for  l)evei'age  purposes 
ordered  hy  the  Secretary  of  Agriculture  after  the  date  of 
bid  opening  in  a  formally  advertised  procurement  or  the 
date  of  the  contract  in  a  negotiated  procurement. 

‘‘(h)  Under  regulations  })rescrihed  h}^  the  Secretary  of 
Defense,  an}^  contract  for  the  i)rocurement  of  milk  which  was 
being  performed  on  or  after  March  1,  1966,  may  be 
amended  to  provide  an  e(iuitable  price  adjustment  for  in¬ 
creased  prices  paid  by  a  contractor  for  such  milk  as  a  result 
of  increases  in  the  producer  prices  of  fluid  milk  for  beverage 
pui'poses  ordered  by  the  Secretary  of  Agriculture  on  or 
after  March  1,  1966.  A  i)rice  adjustment  shall  not  be  made 
unless  it  has  been  determined  by  the  Department  that — 
“  (1)  such  amount  was  not  included  in  the  contract 
price ; 

“  (2)  the  contract  does  not  otherwise  contain  a  pro¬ 
vision  providing  for  an  adjustment  in  price;  and 

“(3)  the  contractor  will  suffer  a  loss  under  the 
contract  because  of  such  increases  in  producer  prices.” 

(2)  by  inserting  the  following  new  item  in  the 
analysis  thereof: 

“2390.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 
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Legislative  program. ... 29 

Loans . ....  3 

Milk  prices/; . .16 

Packaging y^id  labelin^l7 
Personnel. . . ]\6 
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Research . 21,42 

Sea-grant  colleges . 10 

Seed, . . 4 

Supergrades . 11 

Tariffs . 9 

Taxation . .5,27 

Transportation . 13 

Water  pollution, ,, 25 , 31 , 39 
Water  supply . 3 


HIGHLIGHTS:  Senate  agreed  to  conference  report  on  biH\to  authorize  additional 
supergrade  positions.  Senate  /Wiittee  reported  bills  tX/revise  Seed  Act  and  autho¬ 
rize  holding  of  prepayments  ojn  FHA  loans.  Senate  committed  voted  to  report  poverty 
and  Transportation  Dept,  bi/ls.  House  subcommittee  approveo^bill  providing  adjust¬ 
ment  of  Defense  milk  contacts  when  USDA  orders  prices  raisedX  House  committees 
voted  to  report  packagit^  and  labeling  and  disaster  relief  bill! 


SENATE 


1,  SUPERGRADES/'  Agreed  to  the  conference  report  on  S.  2393,  to  authorize  300  addi¬ 

tional  p^itions  at  GS-16,  17,  and  18.  This  bill  will  now  be  sent  to\he  Pre- 
sidenty/  pp.  22693-4 

2.  LABOR/HEW  appropriation  bill.  The  Appropriations  Committee  reported  with  amXnd- 
meifts  this  bill,  H.  R.  14745,  which  is  to  be  debated  Mon.  (S.  Rept.  1631).  p^ 

1676 


3.  LOANS.  The  Agriculture  and  Forestry  Committee  reported  without  amendment  H.  R. 
15^10,  to  authorize  the  Department  to  hold  prepayments  made  by  insured- loan 
bor^wers  and  transmit  them  to  the  holders  of  the  notes  in  installments  as  ^ey 
beco^  due  (S,  Rept,  1633).  p.  22676 

SenV  Eastland  commended  the  program  for  FHA  loans  and  grants  for  wate^supply 
and  was^  disposal,  p.  22707 


4.  SEED.  The  ^riculture  and  Forestry  Committee  reported  with  amendment^H.  R. 
15662,  to  r^ise  the  Federal  Seed  Act  (S.  Rept,  1632),  p,  22676 


5.  TAXATION,  Sen.NProxmire  claimed  the  proposed  investment-credit  suspension  would 
take  $100  milliOT  annually  out  of  the  pockets  of  farmers,  p,  2^690 


6,  PERSONNEL;  EXPENDITURES.  Sen,  Williams,  Del,,  criticized  "e^essive"  Federal 
employment  and  saidN:he  freeze  at  present  levels  is  an  "in^lt  to  the  intelli¬ 
gence  of  . , . taxpayersV'  pp,  22696-7 


7,  CHILD  NUTRITION.  Sen,  P^xmire  commended  action  on  the/child  nutrition  bill,  p 
22720 


8.  CORN.  Sen.  Miller  commended \he  work  of  the  Corn  l^finers  Association,  Inc.  pp. 
22725-6 


9.  TARIFFS,  Sen,  Smathers  gave  a  situation  repor^  on  Kennedy  Round  tariff  negotia¬ 
tions.  pp,  22727-31 


10.  SEA-GRANT  COLLEGES,  Conferees  were  \ppol^ed  on  H.  R,  16559,  to  authorize  sea- 
grant  colleges.  House  conferees  havk^en  appointed,  p.  22748 


11.  BUILDINGS.  Received  from  GSA  a  prop^edNbill  *'to  amend  the  Public  Buildings 
Act”;  to  Public  Works  Committee,  xf,  226 < 


12.  EXPOSITION.  The  Foreign  Relations  Committee >voted  to  report  (but  did  not  actual¬ 
ly  report)  H.  R.  15098,  to  pr<^ide  for  U,  S.  participation  in  the  HemisFair 
1968  Exposition,  to  be  held  i/n  San  Antonio,  ]^.  D907-8 


13,  TRANSPORTATION,  The  Government  Operations  Committee  voted  to  report  (but  did 
not  actually  report)  S.  ^10,  to  create  a  Departmep:  of  Transportation,  p. 
D908 


14,  POVERTY.  The  Labor  ^d  Public  Welfare  Committee  voted  bo  report  (but  did  not 
actually  report)  Sy'3164,  to  amend  the  Economic  Opportunity  Act.  As  approved, 
the  bill  would  aujtnorize  $2,496  billion  for  the  fiscal  ye)ix  1967.  p.  D908 


15,  ADJOURNED  unt i  1/Mon, ,  Sept.  26,  p,  22748 


HOUSE 


16.  MILK  PRICES,  A  subcommittee  of  the  Armed  Services  Committee  approved  for  full 
committee  action  H.  R.  17500,  amended,  to  provide  for  price  adjustments  in  con- 
tracts  for  procurement  of  milk  ^y  the  Department  of  Defense,  p,  D909 


17,  PAC^GING  AND  LABELING.  The  Interstate  and  Foreign  Commerce  Committee  wted  to 
Import  (but  did  not  actually  report)  H,  R,  15440,  amended,  to  prevent  thb  use 
unfair  or  deceptive  methods  of  packaging  or  labeling  of  certain  consume 
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16.  MILK  PRICES.  The  Armed  Services  Committee  voted  to  report  (but  did  not  actually 
report)  with  amendments  S.  3834,  to  provide  for  price  adjustments  in  contracts 
for  the  procurement  of  milk  by  the  Defense  Department  when  prices  go  up  after 
USDA  determinations,  p,'  D931 


17.  EDUCATION.  The  Labor  and  Public  Welfare  Committee  voted  to  report  (but  did  not 

actually  report)  S.  3046,  to  authorize  $2,7  billion  for  elementary  and  second-/ 
ary  education  for  fiscal  year  1967,  and  H.  R.  14644,  to  authorize  $1.4  billon 
for  higher  education  for  that  year,  p,  D931 

ITEMS  IN  APPENDIX 

18.  CLEAN  ^tlR.  Rep,  Ryan  inserted  the  third  and  fourth  part  of  a  serial  of  articles 

discuss!^  the  effects  of  air  pollution  in  the  U.  S,  pp,  A5016->7,  A5040-1 

19.  POVERTY,  Speb^es  in  the  House  by  Rep,  Quie  during  debate  09/the  poverty  bill, 

pp.  A5017-8,  A^l-2,  A5028 

^|0,  REORGANIZATION.  RepV  Brooks  inserted  editorials  by  Ser^/^ Monroney  and  Rep.  Madden 
explaining  some  of  tnfe.Droposals  made  by  the  Jt.  Coipaattee  on  the  Organization 
of  Congress,  pp.  A502P 

Rep.  Van  Deerlin  inserted  an  article,  "Some  9«^gJ^essional  Changes  Would  Be 
Help  for  Everyone,"  p,  A50^ 

21,  TRANSPORTATION,  Rep.  Downing  inerted  an yd^dress  stressing  the  role  of  the 

American-flag  merchant  marine  to  o^je  d^;i/elopment  of  our  Nation’s  commerce, 
pp,  A5024-6 

22,  INFLATION,  Rep.  Rostenkowski  ins^r^ed  Re^  Murphy's  address,  "Economic  Policy 

and  Inflation."  pp.  A5027-8 

23,  4-H  CLUBS,  Extension  of  rei^adrks  of  Rep.  ViviaI^^aying  tribute  to  4-H  Clubs, 

p.  A5034 
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BILLS  INTRODUCED 

24.  LABELINGo  H.  Con.y^es.  1024  by  Rep.  Dulski,  expressing  tiabssense  of  the  Con¬ 

gress  with  resp^t  to  certain  proposed  regulations  of  the  P^^d  and  Drug  Admi¬ 
nistration  rej^ting  to  the  labeling  and  content  of  diet  foods^nd  diet  supple¬ 
ments;  to  Iprcerstate  and  Foreign  Commerce  Committee, 

25.  HEARINGS/^RGANIZATION.  H.  Res.  1039  by  Rep.  McVicker,  to  amend  the\^es  of 

the  Hpuse  to  provide  for  a  report  and  question  period  at  which  heads  o^\d®' 
parfcments,  agencies,  and  indcpeadent  establishments  in  the  executive  branqh  of 
the  Government  are  requested  to  appear  aud  aviswer  questions;  to  Rules  Coiranj 
:ee. 


oOo 


<0 


OF  INTEREST  TO  THE  DEPARTMENT  OF  AGRICULTURE 


ITED  STATES  DEPARTMENT  OF  AGRICULTURE 
HINGTON,  D.  C.  20250 

ofNcial  business 


POSTAGE  AND  FEES  PAID 
U.S.  DEPARTMENT  OF  AGRICULTURl 


OFFICE  OF  BUDGET  AND  FI 
}R  INFORMATION  ONLY; 

.,Jt  TO  BE  QUOTED  OR  CITED) 


CE 


Issued  Oct«  3j/i966 
For  actions  of  Sept  y4o,  1966 

89t^2nd;  No«  166 


CONTENTS 


A  dj  our  nment . 13,24 

Air  pollution. ... ,11,18,20 

Animal  drugs . .11 

Appropr  i  at  ions . 8,31 

Congressional, . . 

reorganization . 21 

Consumers. . . 22 

Diet  foods.. . 29 

Electrification . 19 

Extension  work . ,5 

Family  farms . 23 


ideral  aid . ,,26,30 

Fi^  concentrate . 10^ 

Fooa\for  peace, 

4-H  Cr^bs . ./25 

Health.\. . .Z.17 

Labeling . .  29 

Lands . /y. , , , , , . 9 

Legislative  ^ogr«m . 12 

Legislative  re\«d . ,27 

Milk . 15 


®overty . .4,14,28 

Safety . . . 30 

School  milk . 15 

Sea-grant  colleges . 16 

Small  business. ....... 7 , 27 

Taxation . . . 1,18 

Transportation . 6 

Veterinary  facilities, ..  11 
Water  pollution . 2,18 


^^GHLIGHTS;  House  passed  investment^redit  suspension  bill.  Rep.  Rhodes,  Ariz, , 
inserted  Republican  statement  oppo&jfng  deletion  of  \ietnam  provision  from  food-for- 
peace  bill.  Senate  debated  poverty  bill.  Senate  co^ittee  reported  bill  providing 
adjustment  of  Defense  milk  contracts  when  USDA  orders  prices  raised. 


HOUSE 


1,  TAXATION.  Pass^,  221-118,  as  reported  H.  R.  17607,  the  invesi 
pension  bill./ pp.  23571-8,  23581-624 


nent-credit  sus- 


2.  WATER  POLLU^ON.  Passed  with  amendments  H,  R,  16076,  to  improve  annjnake  more 
ef fectiv^programs  under  the  Federal  Water  Pollution  Control  Act.  Hnuse  con¬ 
ferees  jiifere  appointed,  pp,  23578-9,  23624-67 

3,  FOOD^OR  PEACE.  Rep.  Rhodes,  Ariz.,  inserted  a  Republican  Policy  Committe'^ 
statement  opposing  deletion  of  the  Vietnam  provision  from  the  food-for-peadu 

.11  by  the  conferees,  p.  23665 


4,  POVERTY.  Rep.  Devine  criticized  the  poverty  program  and  inserted  articles  on 
'this  subject,  including  the  Job  Corps,  pp.  23665-6 


5.  EXTENSION  WORK.  Rep.  Clarence  Brown  commended  the  work  of  4-H  clubs,  p.  23^ 


6.  TRANSPORTATION.  Rep,  Reuss  inserted  an  economist’s  argument  that  tolls  o^the  * 
St.  LawXence  Seaway  should  not  be  increased,  pp,  23688-91 


\ 


7.  SMALL 'BUSINESS  LOANS.  Rep.  Evins,  Tenn. ,  reviewed  a  study  of  the  s^dll-business 
loans  program,  by  the  Small  Business  Committee,  pp.  23694-6 


8. 


STATE-JUSTICE-COM 
this  bill,  H.  R. 


lERCE  APPROPRIATION  BILL.  The  Appropriations^ 
tll9  (H.  Rept.  2160).  p.  23697 


committee  reported 


9.  LANDS.  The  Merchant  l^rine  and  Fisheries  Committee  reported  with  amendment  H.  R. 
13447,  to  authorize  th^Interior  Department  in  coopera<^ion  with  the  States  to 
preserve,  protect,  devel^,  restore,  and  make  acces8i:x>le  estaurine  areas  which 
are  valuable  for  sport  ano^ommercial  fishing,  wil^ife  conservation,  recreation, 
and  scenic  beauty  (H.  Rept,  Xl62).  p,  23697 


10.  FISH  CONCENTRATE.  The  Merchant'^arine  and  Fisheries  Committee  reported  with 
amendment  H.  R.  14699,  to  authoi^ze  the  It^^erior  Department  to  develop  prac¬ 
ticable  and  economic  means  for  pr^uction  by  the  commercial  fishing  industry 
of  fish  protein  concentrate  (H.  Repcs.^65).  p.  23697 


11. 


14. 


AIR  POLLUTION;  VETERINARY  FACILITI^  Al^I^  DRUGS.  The  Interstate  and  Foreign 
Commerce  Committee  voted  to  report  (but  ^d  not  actually  report)  S.  3112,  the 
Clean  Air  Act  amendments;  H.  Ry^348,  the  ^oposed  Veterinary  Medical  Educa¬ 
tional  Facilities  Act;  and  Hj/R.  16474;  to  c^solidate  certain  provisions  of 
the  Federal  Food,  Drug,  and/Cosmetic  Act  assu^ng  the  safety  and  effectiveness 
of  new  animal  drugs,  p.  J3338 


12.  LEGISLATIVE  PROGRAM,  ^p.  Boggs  announced  the  legislative  program  for  this 

week:  Mon.  ,  Consent^alendar  and  various  bills  under^u sponsion  of  the  rules. 
Including  fair  pa^aging  and  labeling,  clean  air,  aton^  electric  and  desalting 
plant,  requiremeiit  for  contractors  to  give  affidavit  reg^ding  payment  of  sU 
contractors,  s^afle  of  grain  storage  facilities,  disposal  oK geothermal  steam," 
amendments  Intergovernmental  Relations  Act,  preservationN^f  estuarine  areas, 
fish  prote^  concentrate,  veterinary  school  construction,  chi^  protective 
bill,  an^animal  drug  amendments.  Tues,  through  Sat,,  various  i^lls,  including 
State- Justice-Commerce  appropriations,  element  ary- secondary  eduction  amend¬ 


ment^  and  D.  C.  area  transit  authority. 


13.  AMOURNED  until  Mon.,  Oct.  3.  p.  23697 


SENATE 


POVERTY.  Began  debate  on  S.  3164,  to  continue  and  change  various  programs  un< 
the  Economic  Opportunity  Act  (pp.  23754-66),  and  placed  on  the  calendar  a 
similar  House  bill,  H.  R.  15111  (p.  23699). 


15.  MILK.  The  Armed  Services  Committee  reported  with  amendment  S.  3834,  to  provide 
for  price  adjustments  in  contracts  for  the  procurement  of  milk  by  the  Defense 
Department  when  prices  go  up  after  USDA  determinations  (S.  Rept,  1668).  p. 
23699 


Calendar  No.  1635 


89th  Congress  ) 

SENATE 

j  Report 

2d  Session  j 

1  No.  1668 

PROVIDING  FOR  PRICE  ADJUSTMENTS  IN  CONTRACTS 
FOR  THE  PROCUREMENT  OF  MILK  BY  THE  DEPART¬ 
MENT  OF  DEFENSE 


September  30,  1966. — Ordered  to  be  printed 


Mr.  Saltonstall,  from  the  Committee  on  Armed  Services,  submitted 

the  following 


REPORT 

[To  accompany  S.  3834] 


The  Committee  on  Armed  Services,  to  which  was  referred  the  hill 
(S.  3834)  to  amend  chapter  141  of  title  10,  United  States  Code,  to 
provide  for  price  adjustments  in  contracts  for  the  procurement  of 
milk  by  the  Department  of  Defense,  having  considered  the  same, 
reports  favorably  thereon  with  an  amendment  and  recommends  that 
the  bill  as  amended  do  pass. 

The  amendment  is  as  follows : 

On  page  1,  beginning  with  line  7,  strike  out  all  down  through  the 
end  of  the  bill  on  page  2,  and  insert  in  lieu  thereof  the  following: 

§  2389.  Contracts  for  the  procurement  of  milk;  price  adjust¬ 
ment. 


Under  regulations  prescribed  by  the  Secretary  of  Defense, 
any  contract  for  the  procurement  of  fluid  milk  for  beverage 
purposes  which  was  being  performed  on  or  after  March  1, 
1966,  may  be  amended  to  provide  a  price  adjustment  for 
losses  incurred  by  a  contractor  because  of  increased  prices 
paid  to  the  producers  for  such  milk  as  a  result  of  action  by  tlie 
Secretary  of  Agriculture  on  or  after  March  1,  1966,  increas¬ 
ing  the  price  of  milk.  A  price  adjustment  shall  not  be  made 
unless  it  has  been  determined  by  the  Department  that — 

(1)  such  amount  is  not  included  in  the  contract  price; 

(2)  the  contract  does  not  otherwise  contain  a  provi- 


jrice;  and 

not  merely  a 


OSS, 


sion  providing  for  an  adjustment  in 
(3)  the  contractor  will  suffer  a 
diminution  of  anticijiated  profit,  under  the  contract  be¬ 
cause  of  such  increases  in  producer  prices.;  and 


66-010 
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(2)  By  inserting  the  following  new  item  in  the  analysis 
thereof : 

“2389.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 

EXPLANATION  OF  THE  AMENDMENT 

The  amendment  is  in  effect  a  substitute  for  the  bill  as  proposed, 
designed  to  clarify  certain  salient  features  which  are  explained  in  the 
body  of  this  report. 

PURPOSE  OF  THE  BILL 

The  purpose  of  the  bill  is  to  permit  the  Secretary  of  Defense  to 
amend  contracts  entered  into  on  or  after  March  1,  1966,  for  the  pro¬ 
curement  of  fluid  milk  for  beverage  purposes  to  provide  a  price  adjust¬ 
ment  for  losses  incurred  by  a  contractor  because  of  increased  prices 
paid  to  the  producers  for  such  milk  as  a  result  of  action  by  the  Secretary 
of  Agriculture  increasing  the  price  of  milk. 

EXPLANATION  OF  THE  BILL  ^ 

This  year,  as  a  result  of  marked  decline  in  milk  production,  the 
Secretary  of  Agriculture  has  seen  fit  to  modify  a  number  of  milk 
marketing  orders  to  increase  the  return  to  the  dairy  farmers,  and  in 
so  doing  hopefully  reverse  the  downward  production  trend. 

1  nese  adjustments  could  not  be  successfully  anticipated  by  dairies 
because  the  prices  ordered  by  the  Secretary  of  Agriculture  are  mini¬ 
mum  prices.  Under  milk  marketing  orders,  dairies  must  pay  these 
prices  to  their  farmer-producers.  ]S1  o  exception  can  be  made  because 
they  anticipated  a  lower  cost  when  bidding  on  a  Department  of 
Defense  contract. 

t'ertain  dairies  holding  milk  contracts  with  the  Department  of 
Defense  are  experiencing  losses  on  their  firm  fixed-price  contracts  as 
the  result  of  increased  prices  for  raw  milk  ordered  by  the  Secretary 
of  Agriculture  since  March  1st  of  this  year.  The  result  of  these  milk 
marketing  orders  reportedly  has  been  to  increase  the  average  price  of 
raw  milk  approximately  90  cents  per  lumdredAveight,  which  is  equiv¬ 
alent  to  ab(nit  <S  cents  per  gallon. 

Dairies  contracting  to  supply  the  military  departments  with  milk  for 
use  in  mess  halls  and  for  resale  in  military  commissaries  are  performing  / 
under  fixed-price  contracts  which  do  not  include  a  clause  authorizing^ 
an  amendment  to  the  contract,  in  the  event  of  unforeseen  increases  in 
the  price  of  raw  milk  ordered  by  the  Department  of  Agriculture. 
Because  of  this  lack  of  authority  of  the  Department  of  Defense  to 
amend  procurement  contracts  of  this  type,  many  of  the  dairies  re¬ 
portedly  are  faced  with  tremendous  losses,  and  even  bankruptcy  in 
certain  cases,  if  they  attempt  to  fulfill  their  contracts. 

In  light  of  the  circumstances  concerning  this  unanticipated  price 
increase,  some  remedial  legislative  action  seems  to  be  in  order. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  pro¬ 
posed  legislation.  Under  Federal  milk  marketing  orders  in  effect  in 
parts  of  35  States  and  the  District  of  Columbia  the  minimum  price 
which  the  handler  (the  dairy)  is  required  to  pay  the  producer  (the 
farmer)  for  fluid  milk  for  beverage  purposes  is  regulated  by  the  Secre¬ 
tary  of  Agriculture.  In  March  1966  and  again  in  June  1966  the 
Secretary  of  Agriculture  increased  these  minimum  prices.  Handlers 
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subject  to  the  orders,  and  holding  long-term  contracts  with  the 
Department  of  Defense  on  the  effective  date  of  the  orders,  were 
required  to  pay  these  increased  prices  to  producers  but  could  not 
obtain  a  corresponding  increase  in  their  fixed-price  Defense  contracts. 
In  the  absence  of  legislation  the  Department  of  Defense  is  unable  to 
afford  these  contractors  any  relief. 

Milk  prices  have  been  rising  this  past  year  even  in  those  market 
areas  which  are  not  regulated  by  Federal  milk  marketing  orders. 
Under  subsection  (a)  of  the  bill  as  proposed,  however,  only  dairies 
regulated  by  Federal  milk  marketing  orders  would  be  covered.  Other 
dairies  could  also  suffer  losses  just  as  severe  because  of  actions  of  the 
Secretary  of  Agricidture,  such  as  an  increase  in  the  support  price  for 
manufacturing  milk  or  because  of  the  impact  on  the  market  price  for 
milk  of  amendments  or  suspensions  of  Federal  milk  marketing  orders. 

The  Department  of  Defense  was,  prior  to  the  introduction  of  S. 
3834  already  in  the  process  of  exploring  several  methods  for  achieving 
the  objectives  of  the  legislation.  Among  the  methods  being  con- 

)sidered  are  use  of  an  escalation  provision,  shorter  term  contracts,  and 
provisions  for  adjustment  prices  on  contract  extensions.  It  might 
appear  that  escalation  is  an  obvious  method  for  accomplishing  the 
objective.  However,  it  is  not  only  cumbersome  to  administer,  but 
difficult  to  apply  equitably  to  all  contractors.  Procurement  of  milk 
is  made  by  formal  advertising  with  award  made  to  the  low  competitive 
bidder.  Hence,  an  escalation  clause  would  pose  problems  to  which 
the  Department  at  this  point  does  not  have  ready  answers. 

F or  example,  there  would  be  problems  in  evaluating  bids  between 
handlers  in  regulated  areas  and  handlers  in  nonregulated  areas  and 
in  assessing  the  impact  of  the  marketing  order  on  a  particular  contract 
without  knowledge  of  the  cost  basis  for  the  handler’s  bid.  These 
problems  are  compounded  by  the  fact  that  the  price  of  fluid  milk  is 
regulated  b^  over  70  different  Federal  milk  marketing  orders  and 
numerous  State  and  local  controls.  Furthermore,  enactment  of 
provisions  requiring  the  inclusion  of  escalation  clauses  in  milk  con¬ 
tracts  would  establish  an  undesirable  precedent  which  would  tend  to 
undermine  the  benefits  of  competitive  fixed-price  contracting. 
Accordingly,  it  was  believed  desirable  to  delete  subsection  (a)  of  the 
bill  as  proposed  with  the  understanding  that  the  Department  of 
Defense  will  develop  procedures  in  connection  with  the  procurement 
)  of  milk  within  existing  administrative  authority  to  avoid  situations 
comparable  to  that  which  occurred  as  a  consequence  of  the  recent 
actions  by  the  Department  of  Agriculture. 

Subsection  (b)  of  the  bill  as  proposed  was  designed  to  provide  relief 
for  those  Defense  contractors  required  to  pay  higher  prices  to  milk 
producers  because  of  increases  in  producer  prices  of  fluid  milk  for 
beverage  purposes  ordered  by  the  Secretary  of  Agriculture.  How¬ 
ever,  the  bill  would  not  provide  relief  for  those  contractors  required 
to  pay  higher  prices  to  producers  because  of  increases  in  the  price  of 
manufacturing  milk  ordered  by  the  Secretary  of  Agriculture.  In 
areas  not  covered  by  Federal  milk  marketing  orders  this  increase  in 
the  manufacturing  milk  price  could  have  had  an  effect  on  the  price 
paid  by  Defense  contractors  to  producers  for  fluid  milk  for  beverage 
purposes  because  of  its  impact  on  the  general  market  price  for  milk. 
In  order  to  provide  equitable  treatment  for  all  Defense  contractors 
adversely  affected  by  orders  of  the  Secretary  of  Agriculture  in  increas¬ 
ing  the  price  of  milk,  it  was  found  necessary  to  revise  subsection  (b) 
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of  the  bill  to  provide  for  price  adjustments  on  the  basis  of  actions  of 
the  Secretary  of  Agriculture  increasing  the  price  of  milk  without 
limiting  such  action  to  increases  in  producer  prices  for  fluid  milk  for 
beverage  purposes.  Regulations  would  provide  that  contractors 
seeking  relief  under  such  a  provision  woidd  be  required  to  show  how 
these  actions  of  the  Secretary  of  Agriculture  affected  the  price  they 
were  required  to  pay. 

In  light  of  the  above,  new  language  was  drafted  incorporating  the 
desired  changes.  The  revised  language  makes  clear  that  an  adjust¬ 
ment  in  the  contract  price  is  not  authorized  for  loss  of  anticipated 
profits. 

FISCAL  DATA 

The  cost  to  the  Department  of  Defense  for  the  price  adjustments 
authorized  by  this  measure  cannot  be  ascertained  at  this  time.  Each 
contract  involved  must  be  considered  on  an  individual  basis.  It  is 
estimated  that  there  are  some  350  to  375  contracts  valued  at  around 
$70  million  to  $75  million,  of  which  an  estimated  90  percent  relate  to 
fluid  milk  for  beverage  purposes. 

DEPARTMENTAL  POSITION 

There  is  set  forth  below  and  made  a  part  of  this  report  a  letter  dated 
September  28,  1966,  from  the  General  Counsel  of  the  Department  of 
Defense  indicating  that  the  Department  of  Defense  agrees  with  the 
objectives  of  this  legislation. 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  Sejdember  28,  1066. 

Hon.  Richard  B.  Russell, 

Chairman,  Committee  on  Armed  Services, 

U.S.  Senate,  Washington,  IJ.C. 

Dear  Mr.  Chair.man:  This  is  in  reply  to  your  request  for  the 
views  of  the  Department  of  Defense  on  S.  3834,  89th  Congress,  a  bill 
to  amend  chapter  141  of  title  10,  UniieH  States  Code,  to  provide  for 
price  adjustments  in  contracts  for  the  procurement  of  milk  by  the 
Department  of  Defense. 

The  purpose  of  the  bill  is  to  require  the  inclusion  in  future  Depart¬ 
ment  of  Defense  contracts  for  the  procurement  of  milk  of  a  provision 
for  equitable  price  ai’justments  for  increased  or  decreased  prices  paid 
by  a  contractor  for  such  milk  as  a  result  of  increases  or  decreases 
ordered  by  the  Secretary  of  Agricidture  in  the  producer  prices  of  fluid 
milk  for  beverage  purposes.  The  bill  would  also  provide  relief  for 
contractors  performing  contracts  for  milk  on  or  after  March  1,  1966, 
who  have  suffered  losses  because  of  increases  in  producer  prices  for 
fluid  milk  for  beverage  purposes  ordered  bj^  the  Secretary  of  Agricul¬ 
ture  on  or  after  March  1,  1966,  where  the  contracts  contain  no  provision 
for  such  price  adjustment. 

The  Department  of  Defense  agrees  with  the  objectives  of  the  pro¬ 
posed  legislation.  Under  Federal  milk  marketing  orders  in  effect  in 
parts  of  35  States  and  the  District  of  Columbia  the  minimum  price 
which  the  handler  (the  dairy)  is  required  to  pay  the  producer  (the 
farmer)  for  fluid  milk  for  beverage  purposes  is  regidated  by  the 
Secretary  of  Agriculture.  In  March  1966  and  again  in  June  1966  the 
Secretary  of  Agricidture  increased  these  minimum  prices.  Handlers 
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subject  to  the  orders  and  holding  long-term  contracts  with  the  De¬ 
partment  of  Defense  on  the  effective  date  of  the  orders  were  required 
to  pay  these  increased  prices  to  producers  but  could  not  obtain  e 
corresponding  increase  in  their  fixed  price  Defense  contracts.  In  the 
absence  of  legislation  the  Department  of  Defense  is  unable  to  afford 
these  contractors  any  relief. 

Milk  prices  have  been  rising  this  past  year  even  in  those  market 
areas  which  are  not  regulated  by  Federal  milk  marketing  orders. 
Under  subsection  (a),  however,  only  dairies  regidated  by  Federal 
milk  marketing  orders  woidd  be  covered.  Other  dairies  coidd  also 
suffer  losses  just  as  severe  because  of  actions  of  the  Secretary  of 
Agricidture  such  as  an  increase  in  the  support  price  for  manufacturing 
milk  or  because  of  the  impact  on  the  market  price  for  milk  of  amend¬ 
ments  or  suspension  of  Federal  milk  marketing  orders. 

The  Department  of  Defense  was,  prior  to  the  introduction  of  S.  3S34, 
already  in  the  process  of  exploring  several  methods  for  achieving  the 
objectives  of  the  legislation.  Among  the  methods  being  considered 
are  use  of  an  escalation  provision,  shorter  term  contracts,  and  pro¬ 
visions  for  adjusting  prices  on  contract  extensions.  It  might  appear 
that  escalation  is  an  obvious  method  for  accomplishing  the  objective. 
However,  it  is  not  only  cumbersome  to  administer,  but  difficult  to 
apply  equitably  to  all  contractors.  Procurement  of  milk  is  made 
by  formal  advertising  with  award  made  to  the  low  competitive 
bidder.  Hence,  an  escalation  clause  would  pose  problems  to  which 
Ave  do  not  at  this  point  have  ready  ansAvem.  For  example,  there 
Avould  be  problems  in  evaluating  bids  between  handlers  in  regulated 
areas  and  handlers  in  nonregulated  areas  and  in  assessing  the  impact 
of  the  marketing  order  on  a  particular  contract  AA'ithout  knoAA'ledge 
of  the  cost  basis  for  the  handler’s  bid.  These  problems  are  com¬ 
pounded  by  the  fact  that  the  price  of  fluid  milk  is  regulated  by  over 
70  different  Federal  milk  marketing  orders  and  numerous  State  and 
local  controls.  Furthermore,  enactment  of  provisions  requiring  the 
inclusion  of  escalation  clauses  in  milk  contracts  Avould  establish  an 
undesirable  precedent  Avhich  Avould  tend  to  undermine  the  benefits 
of  competiti\m  fixed-price  contracting.  Producers  and  suppliers  of 
many  other  commodities  susceptible  to  cost  changes  could  be  ex¬ 
pected  to  seek  similar  legislation.  Accordingly,  it  is  recommended 
that  subsection  (a)  of  the  proposed  section  be  deleted  Avith  the  under¬ 
standing  that  the  Department  of  Defense  Avill  develop  procedures  in 
connection  Avith  the  procurement  of  milk  Avithin  existing  adminis¬ 
trative  authority  to  avoid  situations  comparable  to  that  aaFIcIi  oc¬ 
curred  as  a  consequence  of  the  recent  actions  by  the  Department  of 
Agriculture. 

Subsection  (b)  of  the  proposed  neAv  section  Avould  proAude  relief  for 
those  Defense  contractors  required  to  pay  higher  prices  to  milk 
producers  because  of  increases  in  producer  prices  of  fluid  milk  for 
beverage  purposes  ordered  by  the  Secretary  of  Agriculture.  HoAvever, 
the  bill  Avould  not  proAude  relief  for  those  contractors  required  to  pay 
higher  prices  to  producers  because  of  increases  in  the  price  of  manu¬ 
facturing  milk  ordered  by  the  Secretary  of  Agriculture.  In  areas  not 
covered  by  Federal  milk  marketing  orders  this  increase  in  the  manu¬ 
facturing  milk  price  could  have  had  an  effect  on  the  price  paid  by 
Defense  contractors  to  producers  for  fluid  milk  for  beverage  purposes 
because  of  its  impact  on  the  general  market  price  for  milk.  In  order 
to  provide  equitable  treatment  for  all  Defense  contractors  adversely 


6  PRICE  ADJUSTMENTS,  PROCUREMENT  OF  MILK  BY  DOD 


affected  by  orders  of  the  Secretary  of  Agriculture  in  increasing  the 
price  of  milk,  it  would  be  necessary  to  revise  subsection  (b)  of  the 
bill  to  provide  for  price  adjustments  on  the  basis  of  actions  of  the 
Secretary  of  Agriculture  increasing  the  price  of  milk  without  limiting 
such  action  to  increases  in  producer  prices  for  fluid  milk  for  beverage 
purposes.  Regulations  would  provide  that  contractors  seeking  relief 
under  such  a  provision  would  be  required  to  show  how  these  actions  of 
the  Secretary  of  Agriculture  affected  the  price  they  were  required  to 

P^y- 

There  is  enclosed  for  your  consideration  a  draft  of  a  bill  incorporating 
the  changes  recommended  above.  In  addition,  a  clarifying  change  is 
recommended  in  subsection  (b)(3),  line  22,  page  2  of  the  bill.  The 
revised  language  in  the  enclosed  draft  makes  clear  that  an  adjustment 
in  the  contract  price  under  the  bill  is  not  authorized  for  loss  of  antici¬ 
pated  profits.  Also,  the  new  section  should  be  numbered  2389  instead 
of  2390  since  the  last  section  in  chapter  141,  title  10,  is  now  numbered 
2388. 

The  cost  to  the  Department  of  Defense  of  the  price  adjustments 
authorized  by  the  bill  cannot  be  ascertained  at  this  time. 

The  Bureau  of  the  Budget  advises  that  while  there  is  no  objection 
to  the  submission  of  this  report,  the  Bureau  is  seriously  concerned 
about  the  enactment  of  legislation  to  pay  for  losses  incurred  in  the  per¬ 
formance  of  a  fixed-price  Government  contract.  In  general,  the 
Bureau  of  the  Budget  thinks  the  reasons  cited  earlier  in  the  report 
against  inclusion  of  escalation  clauses  m  future  contracts  are  equally 
valid  arguments  against  provision  of  relief  for  losses  sustained  under 
past  contracts.  In  particular,  it  appears  to  the  Bureau  that  long-term 
suppliers  of  milk  under  the  contracts  covered  by  the  bill  assumed  the 
risk  of  rising  milk  prices  during  the  contract  period;  signs  of  rising 
prices  evidently  appeared  in  the  latter  part  of  1965,  and  the  actions  of 
the  Secretary  of  Agriculture  not  only  tended  to  follow  rather  than 
force  price  rise  but  also  were  only  one  element  in  the  extremely  com¬ 
plex  play  of  market  forces  determining  the  price  of  milk.  To  grant 
relief  to  the  suppliers  covered  by  this  bill  could  easily  lead,  in  the 
opinion  of  the  Bureau,  to  demands  for  similar  relief  by  suppliers  of 
milk  to  other  Federal  and  to  non-Federal  consumers  as  well  as  by  all 
suppliers  of  commodities  and  services  who  assert  their  losses  are  due 
to  official  actions  of  the  Federal  Government. 

Sincerely  yours, 

Paul  C.  Warnke. 


C 


C 


CHANGES  IN  EXISTING  LAW 

In  comphance  with  subsection  4  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill  are  shown 
as  follows: 

Chapter  141  of  title  10,  United  States  Code,  is  amended  by  inserting 
at  the  end  thereof  the  following  new  section: 

“§  2389.  Contracts  for  the  procurement  of  milk;  price  adjustment 

“Under  regulations  prescribed  by  the  Secretary  of  Defense,  any 
contract  for  the  procurement  of  fluid  milk  for  beverage  purposes  which 
was  being  performed  on  or  after  March  1,  1966,  may  be  amended 
to  provide  a  price  adjustment  for  losses  incurred  by  a  contractor 
because  of  increased  prices  paid  to  the  producers  for  such  milk  as 
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a  result  of  action  by  the  Secretary  of  Agriculture  on  or  after  March  1, 
1966,  increasing  the  price  of  milk.  A  price  adjustment  shall  not  be 
made  unless  it  has  been  determined  by  the  Department  that — 

“(1)  such  amount  is  not  included  in  the  contract  price; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  providing 
for  an  adjustment  in  price;  and 

“(3)  the  contractor  wiU  suffer  a  loss,  not  merely  a  diminution  of 
anticipated  profit,  under  the  contract  because  of  such  increases  in 
producer  prices.”;  and 

(2)  By  inserting  the  following  new  item  in  the  analysis  thereof; 
“2389.  Contracts  for  the  procurement  of  milk;  price  adjustment.” 
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Calendar  No.  1635 


89th  CONGKESS 
2d  Session 


S.  3834 


[Report  No.  1668] 


IN  THE  SENATE  OE  THE  UNITED  STATES 


September  14  (legislative  day,  September  7),  1966 


Mr.  Alloi''!  (for  liimself  and  Mr.  Dominick)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Armed  Services 

September  30, 1966 

Reported  by  Mr.  Saltonstall,  with  an  amendment 
[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 


To  amend  chapter  141  of  title  10,  United  States  Code,  to 
provide  for  price  adjustments  in  contracts  for  the  procure¬ 
ment  of  milk  hy  the  Department  of  Defense. 


1  Be  it  enacted  hy  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled^ 


3  That  chapter  141  of  title  10,  United  States  Code,  is 

4  amended — 


5 


6 


(1)  by  inserting  at  the  end  thereof  the  following 
new  section: 


8 


adjustment 


10  Defense  a  contract  of  the 
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23 


2 


being 


el  milk  where  the  period  el  performanee  es- 
eee4s  ninety  4ftys  shah  inelude  a  previsien  ler  an  equitable 
price  adjustment  ler  inereased  er  decreased  prices  paid  by 
a  contra cter  ler  such  milk-  as  a  result  el  increases  er  decreases 
in  the  producer  price  el  hnid  milk  ler  beverage  purposes 
ordered  by  the  Secretary  el  Agriculture  alter  the  date  el 

1~\T  A  r\-r\r\\^  ne  ivi.  £L.  T*iAir>  1 1 VOTYI 

L/li.4  vi  L/ LiXlJLlliL  XXX  cC  X\/XrXXXiXXi  \  iX  XX  \  vlX  X/XoviLl  LrX  LXX  L/XXXV/11 1?  \XX  X 1 1 X/ 


procurement. 

r-iTT  rv  -t^TT 

U  y  TTXrX?  TLJUX^l  X.  t^lXl  y  ttr 

ler  the  nrecurement  el  milk  -which  was 
on  er  alter  March  4^  4966,  may  be 

•j-/v  /I n  11  r^XYinfri  n1  o  twi or^  /I  -m  ci4-rv->,/^v\4  -P-rwi* 

XX/  jXX  V/ Y  XXXX5  eXXX  XyXXLlX  XXXXIXXi  LI X  XXI-Xl  eXXX J  LXoXXXXX.iXXX  X\/X  11 1 

prices  paid  by  a  eentracter  ler  such  milk  as  a  result 
el  increases  in  the  producer  prices  el  hnid  mhk  ler  beverage 
purposes  ordered  by  the  Secretary  el  Agriculture  on  er 
alter  March  dj  4h6hT  A  price  adjustment  shah  net  be  made 
unless  it  has  been  determmed  by  the  Department  that — 
such  amount  was  net  included  in  the  contract 

prieeq 

--f2-)-  the  contract  dees  net  etherwisc  contain  a  pre¬ 
vision  providing  ler  an  adjustment  in  price ;  and 

the  eentracter  wih  suffer  a  less  under  the 
el  such  increases  in  producer  prices.-- 
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21 
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fey  iHsertin-g  tfee  fellowing  »ew  item  m  tfee 
analysis  thereof : 

■‘0^0;  Contraoto  tfee  jproeiu-cmont  el  milk  ;-  pi- ice  adjeo-tmo-nt;’- 

“§  2389.  Contracts  for  the  procurement  of  milk;  price  ad¬ 
justment 

^‘Under  regulations  prescribed  by  the  Secretary  of  De¬ 
fense,  any  contract  for  the  procurement  of  fluid  milk  for 
beverage  purposes  which  was  being  performed  on  or  after 
March  1,  1966,  may  be  amended  to  provide  a  price  adjust¬ 
ment  for  losses  incurred  by  a  contractor  because  of  increased 
prices  paid  to  the  producers  for  such  milk  as  a  result  of 
action  by  the  Secretary  of  Agriculture  on  or  after  March  1, 
1966,  increasing  the  price  of  milk.  A  price  adjustment  shall 
not  be  made  unless  it  has  been  determined  by  the  Department 
that — 

“(1)  such  amount  is  not  included  in  the  contract 
price; 

“(2)  the  contract  does  not  otherwise  contain  a  pro¬ 
vision  providing  for  an  adjustment  in  price;  and 

“(3)  the  contractor  will  suffer  a  loss,  not  merely  a 
diminution  of  anticipated  profit,  under  the  contract  be¬ 
cause  of  such  increases  in  producer  prices.” ;  and 


4 


1  (2)  By  inserting  the  following  new  item  in  the  analysis 

2  thereof: 

‘‘‘’2389.  Contracts  for  the  'procurement  of  milk;  price  adjustment.'^'’ 
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October  Uy  1966 

tIw  coordinating  committee,  to  the  effect 
tlmt  there  is  complete  nonpartisanship 
in  mur  Vietnam  commitment.  Republi¬ 
cans  have  sought  to  bring  about  a  feeling 
of  unitkon  the  part  of  our  coimtry  with 
respect  th  the  struggle  in  Vietnam. 

The  immct  of  this  should  be  under¬ 
stood  by  the^riectorate.  In  my  judgment, 
whether  oneNfotes  for  candidate  A  or 
candidate  B,  iNhust  be  made  clear  that 
it  is  not  a  party  i^ue.  This  kind  of  prob¬ 
lem  has  never  be^a  party  issue  in  our 
country.  I  look  with  great  dissatisfac¬ 
tion — I  deplore — att^pts  to  make  it  a 
party  issue.  It  will  be  our  purpose  in  the 
days  ahead  to  make  clea^hat  it  is  not  a 
party  issue,  and  that  there^s  a  real  sense 
of  unity — certainly  on  thiN^ide  of  the 
aisle — and  the  President  has^eded  Re¬ 
publican  support — strong  support  with 
respect  to  the  U.S.  commitment^  Viet¬ 
nam.  There  will  be  Republican  s^port 
for  efforts  to  bring  about  a  negotiated 
settlement.  \ 


RELIEF  FOR  ESTATES  OP  CERTAIN 

FORMER  MEMBERS  OP  THE  U.S. 

NAVY  BAND 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  that  the  Senate 
proceed  to  the  consideration  of  Calendar 
No.  1603,  H.R.  5912. 

The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title. 

The  Legislative  Clerk.  A  bill  (H.R. 
5912)  for  the  relief  of  the  estates  of  cer¬ 
tain  former  members  of  the  U.S.  Navy 
Band. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration 
of  the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bilL 

Mr.  MANSFIELD.  Mr.  President,  the 
passage  of  this  bill  will  represent  the 
necessary  final  action  of  the  Congress 
fulfilling  our  earlier  action  of  referring 
this  issue  to  the  Court  of  Claims  for  a 
determination  of  the  equities  involved. 
The  opinion  handed  down  by  the  Court 
of  Claims  determined  that  the  bene¬ 
ficiaries  are  entitled  to  the  relief  speci¬ 
fied  in  this  bill.  / 

Congress  has  requested  the  court ^ 
decide  the  equities  and  to  recommrad 
action.  The  bill  simply  carries  out  the 
recommendation  of  the  court.  / 

However,  the  passage  of  thi^lU  will 
not  be  a  precedent  for  future/measures 
of  this  nature.  The  Suprer^ Court  has 
precluded  the  congressio^l  reference 
procedure  and  Congress  tias  accordingly 
abandoned  seeking  advj«rory  opinions  of 
this  sort.  / 

Since  Congress  saw  fit  to  refer  this 
case  to  the  Courtyif  Claims  for  its  de¬ 
termination,  the^Seneficiaries  should  be 
able  to  rely  upiMi  congressional  accept¬ 
ance  of  they^ourt’s  recommendation. 
Otherwise,  (mr  good  faith  would  be  called 
into  questym. 

I  ask /unanimous  consent  to  have 
placed Jn  the  Record  pertinent  excerpts 
from /he  committee  report. 

There  being  no  objection,  the  extract 
f^pt.  No.  1634)  was  ordered  to  be  print¬ 
ed  in  the  Record,  as  follows: 


Fcmpos* 

The  piirpose  of  the  proposed  legislation  Is 
to  pay  $25,000  to  each  of  the  estates  of  18 
named  former  members  of  the  XJ3.  Navy 
Band  who  lost  their  lives  in  a  plane  crash 
which  occurred  during  a  flight  from  Buenos 
Aires.  Argentina,  to  Rio  de  Janeiro,  Brazil, 
on  February  25,  1960.  The  payment  would 
be  made  in  accordance  with  the  recommen¬ 
dations  of  an  opinion  in  a  congressional 
reference  case  decided  by  the  U.S.  Court  of 
Claims  on  December  11, 1964.  . 

STATEMENT 

In  agreement  with  the  views  of  the  House 
and  the  recommendation  of  the  Court  of 
Claims,  the  committee  recommends  favor¬ 
able  enactment. 

The  facts  of  the  case  found  in  House 
Report  No.  1719  are  as  follows: 

“During  the  86th  Congress,  the  biU,  H.R. 
11905,  providing  for  payment  to  the  estates 
of  all  of  the  Navy  Band  members  who  lost 
their  lives  in  the  February  25,  1960,  crash 
was  referred  to  the  U.S.  Court  of  Claims  in 
accordance  with  the  provisions  of  House 
Resolution  585  of  that  Congress.  That  reso¬ 
lution,  approved  on  August  23,  1960,  directed 
the  Court  of  Claims  to  make  findings  of  fact 
.and  recommendations  relative  to  the  bill 
^  accordance  with  the  provisions  of  sections 
1402  and  2509  of  title  28  of  the  United  Stat^ 
Code.  The  Court  proceeded  to  a  considejra- 
tion>of  the  matter  and  rendered  its  de<^ion 
on  DNfmber  11,  1964.  That  decisimt  and 
the  acNpipanying  findings  of  fact  Axe  set 
forth  as  \  part  of  this  report  and  /he  com¬ 
mittee  recommends  that  the  bill/  amended 
to  make  sp^fic  reference  to  ^is  decision, 
be  considered ^vorably.”  / 

In  agreementSvith  the  vi^s  of  the  House 
and  the  Court  ctf  Claitry'  the  committee 
recommends  favor^le  enactment. 

Mr.  SMATHERS^VMr.  President,  the 
purpose  of  the  pej^mg  measure  is  to 
pay  $25,000  to  eagm  ofSthe  estates  of  18 
named  former  members  ed  the  U.S.  Navy 
Band,  who  losLUieir  lives  i\a  plane  crash 
which  occui/ed  during  a\flight  from 
Buenos  Air/s,  Argentina,  to'Rio  de  Ja¬ 
neiro,  Bra^l,  on  February  25,  r^O. 

At  outset  let  me  make  o^  point 
perfecbiy  clear  and  that  is  that  ^  one 
is  m^e  sympathetic  in  the  loss  of^ved 
ones  than  I  am.  My  only  purpos^n 
o^osing  the  pending  measure  is  to  fim 
^form  the  Senate  as  to  what  they  ar^ 
voting  on,  and  secondly  to  hope  that  the 
Senate  will  not  set  what  I  know  will 
become  a  most  unfortunate  precedent. 

Some  time  ago  Congress  passed  what 
is  known  as  the  congressional  reference 
statute  which  permits  either  House  to 
refer  a  set  of  facts  to  the  Court  of  Claims 
for  determination  of  fact  and  law  and 
to  get  a  recommendation.  Any  action 
taken  by  the  U.S.  Court  of  Claims  under 
this  reference  statute  is  completely  ad¬ 
visory,  and  not  binding. 

Subsequent  to  the  particular  case, 
which  was  referred  by  the  House  com¬ 
mittee  to  the  Court  of  Claims,  the  Su¬ 
preme  Court  decided  in  the  Glidden  case 
that  congressional  reference  cases  were 
illegal,  as  they  did  not  present  a  case  in 
controversy,  but  the  cutoff  date  permitted 
pending  cases  such  as  the  band  case  to 
be  completed. 

The  Court  of  Claims  essentially  did 
two  things,  as  follows : 

First.  Found  that  the  Government  was 
negligent.  Reason:  Bandmaster  had 
been  supplying  insurance  forms  for  10 


years,  a  course  of  conduct  relied  upon  hyy 
the  band  to  their  detriment.  On  this 
trip  no  foims  were  supplied.  No  law  Re¬ 
quired  bandmaster  to  do  that  functum — 
he  was  a  volunteer — nevertheless.yCmder 
reliance  findings  his  conduct  w^ negli¬ 
gent.  / 

Second.  After  making  a  fining  of  fact 
the  Court  of  Claims  statedj/ 

For  these  reasons,  we  think  that  the  es¬ 
tate  or  representative  ol  y4ach  of  the  13 
deceased  bandsmen,  on  b^aU  of  whom  this 
suit  Is  brought,  is  entltl^  to  equitable  relief 
in  the  amount  of  $25J>00. 

I  would  like  Wspecifically  point  out 
that  this  is  not  ^ judgment  of  the  Court 
of  Claims.  If  i*  were  a  judgment  no  leg¬ 
islation  wou^  be  needed. 

On  the  h^is  of  this  recommendation 
to  the  House  committee,  the  pending  leg- 
islationywas  introduced,  passed  by  the 
House /and  reported  favorably  by  the 
Sen^  Judiciary  Committee. 

^t  me  point  out  that  no  hearings  were 
l^d  by  the  Senate  Judiciary  Committee, 
^or  in  the  report  before  us  are  the  views 
'of  the  Department  of  Defense  which  is 
opposed  to  the  passage  of  this  type  of 
what  I  believe  to  be  discriminatory  legis¬ 
lation. 

Let  me  briefly  outline  why  I  feel  that 
legislation  of  this  type  should  not  be 
approved  by  the  Congress: 

First.  The  plane  consisted  of  three 
groups  of  personnel :  the  band,  the  crew 
of  seven,  and  the  eight  members  of  the 
ASW  team — hazardous  duty.  The  pend¬ 
ing  measure  provides  payment  to  18 
members  of  the  band. 

Second.  The  precedent — hoW  can  you 
pay  the  band  and  not  the  estates  of  de¬ 
ceased  personnel  in  South  Vietnam,  or 
for  that  matter,  all  wars? 

Third.  The  Senate  is  asked  to  act  on 
the  House  report  which  contains  no  de¬ 
partmental  reports.  The  Navy  Depart¬ 
ment  has  informally  notified  the  com¬ 
mittee  it  opposes  the  bill,  yet  the  Senate 
Judiciary  Committee  report  is  silent  on 
this,  for  the  reason  no  time  was  allowed 
to  request  departmental  reports. 

Fourth.  The  pending  measme,  in  my 
^opinion,  should  be  referred  to  the  Sen¬ 
ate  Armed  Services  Committee  since  it 
co^erns  armed  service  policy. 

F\fth.  No  veterans  groups  have  been 
requited  to  report  on  the  bill. 

SixtK  No  hearings  have  been  held  in 
the  Sen^e. 

Seven t:^One  band  family  did  not  join 
in  the  court,  suit.  The  ridiculous  result 
is  that  18  b^d  members  will  be  paid, 
whereas  one  not.  In  addition  com¬ 
bat  personnel  ^oard  the  same  plane 
would  not  be  enti^d  to  any  benefits. 

Eighth.  There  is\pnfusion  over  Con¬ 
gressional  Reference\ases.  The  Court’s 
opinion  is  not  a  judgNpnt — it  binds  no 
one — it  changes  no  righK  duties  or  obli¬ 
gations.  It  is  simply  advisory. 

Ninth.  Reference  cases  have  a  place  in 
contracts  where  the  facts  ^  difficult 
for  a  congressional  committed  A  find¬ 
ing  of  facts  in  contract,  may  beyan  aid 
to  Congress  which  should  be  wannof  re¬ 
ferring  tort  cases.  Supreme  CourtShas 
now  knocked  them  out,  and  the  rea!^n 
the  Supreme  Court  acted  was  to  prevent 
the  instant  problem  \ 
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Tekth.  The  bill  discriminates  against 
other^imilarly  situated. 

Elevemh.  Band  families  are  receiving 
all  existmg  Government  gratuities — in¬ 
surance,  burial  gratuities,  protection  for 
wife  and  chHdren.  This  bill  is  in  addi- 
ton  to  exstinV  compensations. 

Twelfth.  ThiXproblem  should  be  han¬ 
dled  by  gener^  legislation.  That  is 
why  it  should  go  Armed  Services.  If 
the  Congress  wishe;g\^rvicemen’s  insur¬ 
ance  as  a  whole  ma^be  increased. 

The  Department  of\he  Navy  on  be¬ 
half  of  the  Department  of  Defense,  sub¬ 
mitted  its  views  to  the  clWrman  of  the 
House  Judiciary  Committed  as  well  as 
the  chairman  of  the  Senat\  Judiciary 
Committee,  pointing  out  in  p^  that  it 
“cannot  support  the  enactment^f  H.R. 
5912  because  to  provide  by  legi^tion, 
additional  financial  remuneratiorK  for 
the  next  of  kin  of  the  18  band  members 
who  died  in  the  air  collision  over 
de  Janeiro,  would,  be  singling  out  thes^ 
limited  few  for  preferential  treatment, 
discriminate  not  only  against  the  next 
of  kin  of  the  17  other  Navy  men  who 
died  in  the  same  crash,  but  also  against 
the  many  other  dependents  and  families 
who  have,  imder  comparable  circum¬ 
stances,  lost  their  husbands  or  sons  or 
daughters  in  the  service  of  their  coun¬ 
try.” 

I  ask  unanimous  consent  that  the 
views  of  the  Department  of  the  Navy  as 
submitted  to  me  through  the  General 
Counsel,  Department  of  Defense,  be 
made  a  part  of  the  Record  at  this  point. 

There  being  no  objection,  the  letters 
were  ordered  to  be  printed  in  the  Record, 
as  follows: 

General  Counsel  of  the  Depart¬ 
ment  OF  Defense, 

Washington,  D.C.,  September  27,  1966. 
Hon.  George  A.  Smathers, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Senator  Smathers  :  Subsequent  to 
my  conversation  with  your  office,  upon  Inves¬ 
tigation  I  find  that  a  report  on  H.R.  5912  was 
rendered  by  the  Department  of  the  Navy  on 
behalf  of  the  Department  of  Defense. 

A  copy  of  this  reiK)rt,  dated  May  19,  1965, 
and  a  subsequent  additional  comment,  dated 
September  10,  1965,  are  attached. 

Sincerely  yours, 

Paul  C.  Warnke. 

Department  of  the  Navy, 

Office  of  the  Secretary, 
Washington,  D.C.,  September  10/1965. 
Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judj6iary, 

U.S.  Senate,  Washington,  D.C. 

My  Dear  Mr.  Chairman  :  Re:^ence  is  made 
to  your  letter  of  July  27,  19^  to  the  Secre¬ 
tary  of  the  Navy  requesting  comment  on  a 
proposed  Amendment  No/368  to  S.  1503,  a 
bill  “For  the  relief  of  the  estates  of  certain 
former  members  of  tl^e  United  States  Navy 
Band.” 

This  Amendmeny'would  direct  the  Secre¬ 
tary  of  the  Treasury  to  pay  to  the  estate  of 
each  of  the  forofer  members  of  the  United 
States  Navy  B^d,  the  sum  of  $25,000,  repre¬ 
senting  the  J^ount  found  by  the  United 
States  Cou^^ of  Claims  (congressional  num¬ 
bered  11-^,  decided  December  11,  1964), 
piusuant/to  H.  Res.  585,  86th  Congress,  to  be 
equltaMy  due  each  such  estate. 

Notmthstanding  the  decision  of  the 
Uni^d  States  Court  of  Claims  In  this  case, 
the  Navy  cannot  support  the  enactment  oft 
\e  proposed  Amendment  No.  368  for  the 


reasons  stated  in  the  Department  of  the  Navy 
report  dated  May  19,  1966  on  S.  1503. 

The  Bureau  of  the  Budget  advises  that, 
from  the  standjxjlnt  of  the  Administration’s 
program,  there  is  no  objection  to  the  presen¬ 
tation  of  this  report  for  the  consideration  of 
the  Committee. 

For  the  Secretary  of  the  Navy. 

Sincerely  yours, 

M.  K.  Disney. 

Captain,  U.S.  Navy,  Director,  Legislative 
Division 

Department  of  the  Navy, 

Office  of  the  Secretary, 
Washington,  D.C.,  May  19,  1965. 
Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives, 

Washington,  D.C. 

My  Dear  Mr.  Chairman  :  Reference  is  made 
to  your  letter  of  March  9,  1965  to  the  Secre¬ 
tary  of  the  Navy  requesting  comment  on  H.R. 
5912,  a  bill  “For  the  relief  of  the  estates  of 
certain  former  members  of  the  United  States 
Navy  Band.” 

This  bUl  would  authorize  and  direct  the 
^  Secretary  of  the  Treasury  to  pay  as  equitable 
'  l^ellef  the  sum  of  $25,000  to  each  of  the 
bates  of  18  former  members  of  the  United 
St^es  Navy  Band  who  were  killed  in  a  plane^ 
cras\  during  a  flight  from  Buenos  Aires,  A: 
gentlna  to  Rio  de  Janeiro,  Brazil  on  Fj 
ruary  1960. 

On  M^  17,  1960,  a  special  subcommittee 
of  the  Hobse  Committee  on  Armed  ^rvlces 
completed  report  No.  59  which,  oiy  p.  5818, 
contains  a  c«nprehensive  analysi/ of  mone¬ 
tary  benefits  r&reived,  or  to  be  revived  under 
present  law  by  the  next  of  kiryof  all  casual¬ 
ties,  including  tw  19  band embers,  who 
died  in  the  Rio  phme  cas^  The  Subcom¬ 
mittee  in  this  report^mn^nted  that  a  study 
of  this  table  of  benefit^  “will  demonstrate 
the  wisdom  and  equitvGf  present  law  and 
the  substantial  natur/ orfhese  benefits.”  It 
also  noted  that  “tha&e  bemflts  are  provided 
without  reference /o  the  fa^that  certain  of 
the  deceased  w^  bandsmeiV  while  others 
were  crew  memlrers  or  simply  jMv^engers.” 

In  addition the  direct  monemry  benefits 
above  mentioned,  as  a  general\iTile,  the 
widows  ai^  dependents  will  be  emitted  to 
medical  oixe  in  military  hospitals,  ctanmis- 
sary  an/ exchange  privileges,  and  nun^rous 
benefUs  of  a  lesser  nature  which  are  extended 
to  wiaows  of  military  personnel  who  di^n 
thq/ilne  of  duty. 

mgress  in  1956  carefully  studied  sur-H 
^Ivor’s  benefits  and  in  Public  Law  881  of  the 
'84th  Congress  authorized  survivor’s  benefits 
that  were  substantially  larger  than  those 
previously  provided.  At  the  same  time  Con¬ 
gress  considered  that  the  enlarged  scope  of 
survivor’s  benefits  eliminated  the  need  for 
Government  insurance  and  therefore  re¬ 
pealed  the  provision  of  law  which  provided 
for  automatic  $10,000  free  Government  in¬ 
surance.  Insurance  for  personnel  in  the 
armed  forces  since  that  time  has  been  a  per¬ 
sonal  matter  with  the  individual  concerned. 
The  Navy  has  constantly  Instructed  its  per¬ 
sonnel  that  they  should  make  arrangements 
for  any  insurance  that  they  feel  to  be  neces¬ 
sary  for  the  financial  protection  of  their  sur¬ 
vivors.  In  this  connection  it  should  be  noted 
that  the  records  of  the  Department  of  the 
Navy  show  that  22  of  the  27  deceased  i>er- 
sonnel  who  were  survived  by  dependents  had 
taken  out  insurance,  either  NSLI  or  private. 
This  data  may  not  necessarily  be  complete 
inasmuch  as  there  is  no  requirement  that  a 
member  of  the  naval  service  notify  the  Navy 
of  his  insurance  coverage.  The  Navy  ren 
ders  whatever  assistance  is  possible  to  help 
its  personnel  in  their  affairs  but  there  is  no 
obligation  on  the  part  of  the  military  serv¬ 
ices  to  make  insurance  available.  Whether 
or  not  a  member  of  the  armed  forces  buys 
insurance  is  strictly  a  matter  of  personal 


election  as  evidenced  by  the  fact  that  abot 
one-fourth  of  the  band  members,  Includlllg 
some  of  the  deceased  who  are  named  in  rf.R. 
5912,  bought  no  Insurance  for  the  tri^rrom 
Washington  to  Trinidad. 

’The  loss  of  loved  ones  is  a  tragic  occurrence 
regardless  of  the  circumstances  sunounding 
the  death.  There  will  always  be  Understand¬ 
able  sadness  in  the  homes  of  ^e  survivors, 
however,  it  is  sincerely  bellevM  that  the  not 
inconsiderable  benefits  received  by  the  sur¬ 
vivors  from  the  Governmei^ while  never  ade¬ 
quate  to  compensate  for /the  loss  of  a  loved 
one,  are  most  fair  an/  compare  favorably 
with  the  benefits  pai/ by  any  organization 
in  the  country.  Tae  Department  of  the 
Navy  “cannot  support  the  enactment  of  H.R. 
5912  because  to  provide  by  legislation,  addi¬ 
tional  financial  ^muneration  for  the  next  of 
kin  of  the  eighteen  band  members  who  died 
in  the  air  colUsion  over  Rio  de  Janeiro,  would, 
be  singling  /mt  these  limited  few  for  prefer¬ 
ential  tr^tirient,  discriminate  not  only 
against  tJhe  next  of  kin  of  the  seventeen  other 
Navy  men  who  died  in  the  same  crash,  but 
also  a^inst  the  many  other  dependents  and 
fancies  who  have,  under  comparable  cir- 
cu/istances,  lost  their  husbands  or  sons  or 
.ughters  in  the  service  of  their  country.” 
This  rep>ort  has  been  coordinated  within 
the  Department  of  Defense  in  accordance 
with  procedures  prescribed  by  the  Secretary 
of  Defense. 

The  Bureau  of  the  Budget  advises  that, 
from  the  standpoint  of  the  Administration’s 
program,  there  is  no  objection  to  the  presen¬ 
tation  of  this  report  for  the  consideration  of 
the  Committee. 

For  the  Secretary  of  the  Navy. 

Sincerely  yours, 

C.  R.  Hear,  Jr., 

Captain,  U.S.  Navy,  Deputy  Chief. 

Mr.  SMATHERS.  In  my  opinion,  if 
we  pass  legislation  of  this  nature  we  will 
set  a  bad  precedent,  and  for  the  reasons 
stated,  I  am  opposed  to  its  passage. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  amendment. 

If  there  be  no  amendment  to  be  pro¬ 
posed,  the  question  is  on  the  third  read¬ 
ing  of  the  bill. 

The  bill  was  ordered  to  a  third  read¬ 
ing,  read  the  third  time,  and  passed. 


PRICE  ADJUSTMENTS  IN  CON¬ 
TRACTS  FOR  THE  PROCURMENT 
OP  MILK  BY  THE  DEPARTMENT 
OF  DEFENSE 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  that  the  Senate 
turn  to  the  consideration  of  Calendar  No. 
1635,  S.  3834. 

'The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title. 

’The  Legislative  Clerk.  A  bill  (S. 
3834)  to  amend  chapter  141  of  title  10, 
United  States  Code,  to  provide  for  price 
adjustment  in  contracts  for  the  procure¬ 
ment  of  milk  by  the  Department  of  De- 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Armed  Services  with  an  amendment  on 
page  1,  after  line  6,  to  strike  out: 

“§  2390.  Contracts  for  the  procurement  of 
milk;  price  adjustment 
“(a)  Under  regulations  prescribed  by  the 
Secretary  of  Defense  a  contract  of  the  De¬ 
partment  of  Defense  for  the  procurement 
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of  milk  where  the  period  of  performance  ex¬ 
ceeds  ninety  days  shall  Include  a  provision 
for  an  equitable  price  adjustment  for  in¬ 
creased  or  decreased  prices  paid  by  a  con¬ 
tractor  for  such  milk  as  a  result  of  increases 
or  decreases  In  the  producer  price  of  fluid 
milk  for  beverage  purposes  ordered  by  the 
Secretary  of  Agriculture  after  the  date  of 
bid  opening  in  a  formally  advertised  procure¬ 
ment  or  the  date  of  the  contract  in  a  nego¬ 
tiated  procurement. 

“(b)  Under  regulations  prescribed  by  the 
Secretary  of  Defense,  any  contract  for  the 
procurement  of  milk  which  was  being  per¬ 
formed  on  or  after  March  1.  1966,  may  be 
amended  to  provide  an  equitable  price  ad- 
jristment  for  Increased  prices  paid  by  a  con¬ 
tractor  for  such  milk  as  a  result  of  Increases 
in  the  producer  prices  of  fluid  milk  for  bever¬ 
age  purposes  ordered  by  the  Secretary  of 
Agriculture  on  or  after  March  1,  1966.  A 
price  adjustment  shall  not  be  made  unless 
It  has  been  determined  by  the  Department 
that — 

“(1)  such  amount  was  not  included  In 
the  contract  price; 

“(2)  the  contract  does  not  otherwise  con¬ 
tain  a  provision  providing  for  an  adjust¬ 
ment  In  price;  and 

“(3)  the  contractor  will  suffer  a  loss  under 
the  contract  because  of  such  Increases  in 
producer  prices.” 

(2)  by  inserting  the  following  new  item  in 
the  analysis  thereof: 

“2390.  Contracts  for  the  procurement  of 
milk;  price  adjustment.” 

And,  in  lieu  thereof,  to  Insert: 

“§2389.  Contracts  for  the  procurement  of 
milk;  price  adjustment 

“Under  regulations  prescribed  by  the  Sec- 
of  Defense,  any  contract  for  the  procurement 
of  fluid  mUk  for  beverage  purposes  which 
was  being  performed  on  or  after  March  1, 
1966,  may  be  amended  to  provide  a  price  ad¬ 
justment  for  losses  incurred  by  a  contractor 
because  of  increased  prices  paid  to  the  pro¬ 
ducers  for  such  milk  as  a  result  of  action 
by  the  Secretary  of  Agriculture  on  or  after 
March  1,  1966,  Increasing  the  price  of  milk. 
A  price  adjustment  shall  not  be  made  unless 
it  has  been  determined  by  the  Department 
that — 

“(1)  such  amount  is  not  included  in  the 
contract  price; 

“(2)  the  contract  does  not  otherwise  con¬ 
tain  a  provision  providing  for  an  adjust¬ 
ment  in  price;  and 

“(3)  the  contractor  will  suffer  a  loss,  not 
merely  a  diminution  of  anticipated  profit, 
under  the  contract  because  of  such  increases 
in  producer  prices.”;  and 

(2)  By  inserting  the  following  new  item  in 
the  analysis  thereof : 

“2389.  Contracts  for  the  procurement  of 
milk;  price  adjustment.” 

So  as  to  make  the  bill  read: 

Be  it  enacted  by  the  Seriate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  chapter 
141  of  title  10,  United  States  Code,  is 
amended — 

(1)  by  Inserting  at  the  end  thereof  the 
following  new  section ; 

“§  2389.  Contracts  for  the  procurement  of 
milk;  price  adjustment 

“Under  regulations  prescribed  by  the 
Secretary  of  Defense,  any  contract  for  the 
procurement  of  fluid  milk  for  beverage  pur¬ 
poses  which  was  being  performed  on  or  after 
March  1,  1966,  may  be  amended  to  provide 
a  price  adjustment  for  losses  Incurred  by  a 
contractor  because  of  Increased  prices  paid 
to  the  producers  for  such  milk  as  a  result 
of  action  by  the  Secretary  of  Agriculture  on 
or  after  March  1,  1966,  Increasing  the  price 
of  milk.  A  price  adjustment  shall  not  be 
made  unless  it  has  been  determined  by  the 
Department  that — 


“(1)  such  amount  is  not  included  in  the 
contract  price; 

“(2)  the  contract  does  not  otherwise  con¬ 
tain  a  provision  providing  for  an  adjustment 
in  price;  and 

“(3)  the  contractor  will  suffer  a  loss,  not 
merely  a  diminution  of  anticipated  profit, 
under  the  contract  because  of  such  increases 
in  producer  prices.”;  and 

(2)  By  inserting  the  following  new  item 
in  the  analysis  thereof: 

“2389.  Contracts  for  the  procurement  of 
milk;  price  adjustment." 

The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  was  read  the  third 
time,  and  passed. 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  to  have  printed 
in  the  Record  an  excerpt  from  the  re¬ 
port  (No.  1668),  explaining  the  purposes 
of  the  bill. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  In  the  Record, 
as  follows: 

PURPOSE  OP  THE  BILI. 

The  purpose  of  the  bill  is  to  permit  the 
Secretary  of  Defense  to  amend  contracts 
entered  into  on  or  after  March  1,  1966,  for 
the  procurement  of  fluid  milk  for  beverage 
purposes  to  provide  a  price  adjustment  for 
losses  incurred  by  a  contractor  because  of  in¬ 
creased  prices  paid  to  the  producers  for  such 
milk  as  a  result  of  action  by  the  Secretary 
of  Agricultiue  increasing  the  price  of  milk. 

EXPLANATION  OF  THE  BILL 

This  year,  as  a  result  of  marked  decline 
in  milk  production,  the  Secretary  of  Agricul¬ 
ture  has  seen  fit  to  modify  a  number  of  milk 
marketing  orders  to  increase  the  return  to 
the  dairy  farmers,  and  in  so  doing  hopefully 
reverse  the  downward  production  trend. 

These  adjustments  could  not  be  success¬ 
fully  anticipated  by  dairies  because  the  prices 
ordered  by  the  Secretary  of  Agriculture  are 
minimum  prices.  Under  milk  marketing 
orders,  dairies  must  pay  these  prices  to  their 
farmer-producers.  No  exception  can  be 
made  because  they  anticipated  a  lower  cost 
when  bidding  on  a  D^artment  of  Defense 
contract. 

Certain  dairies  holding  milk  contracts  with 
the  Department  of  Defense  are  experiencing 
losses  on  their  firm  fixed-price  contracts  as 
the  result  of  Increased  prices  for  raw  milk 
ordered  by  the  Secretary  of  Agriculture  since 
March  1st  of  this  year.  The  result  of  these 
milk  marketing  orders  repKirtedly  has  been 
to  Increase  the  average  prices  of  raw  milk 
approximately  90  cents  per  hundredweight, 
which  is  equivalent  to  about  8  cents  per  gal¬ 
lon. 

Dairies  contracting  to  supply  the  military 
departments  with  milk  for  use  in  mess  halls 
and  for  resale  in  military  commissaries  are 
performing  under  fixed-price  contracts  which 
do  not  Include  a  clause  authori2nng  an 
amendment  to  the  contract,  in  the  event  of 
unforseen  increases  in  the  price  of  raw  milk 
ordered  by  the  Department  of  Agriculture. 
Because  of  this  lack  of  authority  of  the 
Department  of  Defense  to  amend  procure¬ 
ment  contracts  of  this  type,  many  of  the 
dairies  reported  are  faced  with  tremendous 
losses,  and  even  bankruptcy  in  certain  cases, 
if  they  attempt  to  fulfill  their  contracts. 

In  light  of  the  circumstances  concerning 
this  unanticipated  price  increase,  some  re¬ 
medial  legislative  action  seems  to  be  in  order. 

The  Department  of  Defense  agrees  with  the 
objectives  of  the  proposed  legislation.  Under 
Federal  milk  marketing  orders  in  effect  in 
parts  of  35  States  and  the  District  of  Colum¬ 
bia  the  minimum  price  which  the  handler 
(the  dairy)  is  required  to  pay  the  producer 
(the  farmer)  for  fluid  milk  for  beverage  pur- 
ix)ses  is  regulated  by  the  Secretary  of  Agri¬ 


culture.  In  March  1966  and  again  in  June 
1966  the  Secretary  of  Agriculture  increased 
these  minimum  prices.  Handlers  subject  to 
the  orders,  and  holding  long-term  contracts 
with  the  Department  of  Defense  on  the  effec¬ 
tive  date  of  the  orders,  were  required  to  pay 
these  increased  prices  to  producers  but  could 
not  obtain  a  corresponding  increase  in  their 
fixed-price  Defense  contracts.  In  the  ab-; 
sence  of  legislation  the  Department  of  De¬ 
fense  is  unable  to  afford  these  contractors 
any  relief. 

Milk  prices  have  been  rising  this  past  year, 
even  in  those  market  areas  which  are  not. 
regulated  by  Federal  milk  marketing  orders. 
Under  subsection  (a)  of  the  bill  as  proposed, 
however,  only  dairies  regulated  by  Federal' 
milk  marketing  orders  would  be  covered.' 
Other  dairies  could  also  suffer  losses  just  as 
severe  because  of  actions  of  the  Secretary  of 
Agriculture,  such  as  an  Increase  in  the  sup¬ 
port  price  for  manufacturing  milk  or  because 
of  the  Impact  on  the  market  price  for  milk  of 
amendments  or  suspensions  of  Federal  milk 
marketing  orders. 

The  Department  of  Defense  was,  prior  to 
the  introduction  of  S.  3834  already  in  the, 
process  of  exploring  several  methods  for 
achieving  the  objectives  of  the  legislation. 
Among  the  methods  being  considered  are  use 
of  an  escalation  provision,  shorter  term  con¬ 
tracts,  and  provisions  for  adjustment  prices, 
on  contract  extensions.  It  might  appear  that? 
escalation  is  an  obvious  method  for  accom¬ 
plishing  the  objective.  However,  it  is  not 
only  cumbersome  to  administer,  but  difficult 
to  apply  equitably  to  all  contractors.  Pro¬ 
curement  of  milk  is  made  by  formal  adver¬ 
tising  with  ward  made  to  the  low  competitive 
bidder.  Hence,  an  escalation  clause  would 
pose  problems  to  which  the  Department  at 
this  point  does  not  have  ready  answers. 

For  example,  there  would  be  problems  in 
evaluating  bids  between  handlers  in  regu¬ 
lated  areas  and  handlers  in  nonregulated 
areas  and  in  assessing  the  Impact  of  the 
marketing  order  on  a  particular  contract 
without  knowledge  of  the  cost  basis  for  the 
handler's  bid.  These  problems  are  com¬ 
pounded  by  the  fact  that  the  price  of  fluid 
milk  is  regulated  by  over  70  different  Federal 
milk  marketing  orders  and  numerous  State 
and  local  controls.  Furtflermore,  enactment 
of  provisions  requiring  the  inclusion  of  esca¬ 
lation  clauses  in  milk  contracts  would  estab¬ 
lish  an  undesirable  precedent  which  would 
tend  to  undermine  the  benefits  of  competi¬ 
tive  fixed-price  contracting.  Accordingly,  it 
was  believed  desirable  to  delete  subsection 
(a)  of  the  bill  as  proposed  with  the  under¬ 
standing  that  the  Department  of  Defense  will 
develop  procedures  in  connection  with  the 
procurement  of  milk  within  existing  admin¬ 
istrative  authority  to  avoid  situations  com¬ 
parable  to  that  which  occurred  as  a  conse¬ 
quence  of  the  recent  actions  by  the  Depart¬ 
ment  of  Agriculture. 

Subsection  (b)  of  the  bill  as  proposed  was 
designed  to  provide  relief  for  those  Defense 
contractors  required  to  pay  higher  prices  to 
milk  producers  because  of  increases  in  pro¬ 
ducer  prices  of  fiuid  milk  for  beverage  pur¬ 
poses  ordered  by  the  Secretary  of  Argicul- 
ture.  However,  the  bill  would  not  provide 
relief  for  those  contractors  required  to  pay 
higher  prices  to  producers  because  of  in¬ 
creases  in  the  price  of  manufacturing  milk 
ordered  by  the  Secretary  of  Agriculture.  In 
areas  not  covered  by  Federal  milk  market¬ 
ing  orders  this  increase  in  the  manufactur¬ 
ing  milk  price  could  have  had  an  effect  on 
the  price  paid  by  Defense  contractors  to  pro¬ 
producers  for  fluid  milk  for  beverage  pur¬ 
poses  because  of  its  impact  on  the  general 
market  price  for  milk.  In  order  to  provide 
equitable  treatment  for  all  Defense  con¬ 
tractors  adversely  affected  by  orders  of  the 
Secretary  of  Agriculture  in  increasing  the 
price  of  milk,  it  was  found  necessary  to  revise 
subsection  (b)  of  the  bUl  to  provide  for 
price  adjustments  on  the  basis  of  actions  of  ’ 


24092 


CONGRESSIONAL  RECORD  —  SENATE 


October 


1966 


the  Secretary  of  Agriciilture  increasing  the 
price  of  milk  without  limiting  such  action 
to  increases  in  producer  prices  for  fluid  milk 
for  beverage  purposes.  Regulations  would 
provide  that  contractors  seeking  relief  under 
such  a  provision  would  be  required  to  show 
how  these  actions  of  the  Secretary  of  Agri¬ 
culture  affected  the  price  they  were  required 
to  pay. 

In  light  of  the  above,  new  language  was 
drafted  incorporating  the  desired  changes. 
The  revised  language  makes  clear  that  an 
adjustment  in  the  contract  price  is  not  au¬ 
thorized  for  loss  of  anticipated  profits. 

FISCAL  DATA 

The  cost  to  the  Department  of  Defense  for 
the  price  adjustments  authorized  by  this 
measure  cannot  be  ascertained  at  this  time. 
Kach  contract  involved  must  be  considered 
on  an  individual  basis.  It  is  estimated  that 
there  are  some  350  to  375  contracts  valued 
at  around  $70  million  to  $75  million,  of  which 
an  estimated  90  percent  relate  to  fluid  milk 
for  beverage  purposes. 


AWARD  OF  EXEMPLARY  REHA¬ 
BILITATION  CERTIFICATES 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  that  the  Senate 
turn  to  the  consideration  of  Calendar  No. 
1636, H.R.  16646. 

The  PRESIDING  OFFICER.  The 
bill  will  be  stated  by  title. 

The  Legislative  Clerk.  A  bill  (H.R. 
16646)  to  amend  title  10,  United  States 
Code,  to  authorize  the  award  of  exem¬ 
plary  rehabilitation  certificates  to  cer¬ 
tain  individuals  after  considering  their 
character  and  conduct  in  civilian  life 
after  discharge  or  dismissal  from  the 
Armed  Forces,  and  for  other  purposes. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Armed  Services  with  an  amendment  on 
page  2,  line  8,  after  the  word  “honorable”, 
to  insert  “or  who  received  a  general 
discharge,”. 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  to  have  printed 
in  the  Record  an  excerpt  from  the  report 
(No.  1669),  explaining  the  pui-poses  of 
the  bill. 

There  being  no  objection,  the  excerp^ 
was  ordered  to  be  printed  in  the  Recoj 
as  follows; 

PURPOSE 

This  bill,  as  amended,  would  auth^ze  the 
Secretary  of  Labor  to  Issue  an  "ejfemplary 
rehabilitation  certificate’'  to  a  person  dis¬ 
charged  or  dismissed  from  an  Armed  Force 
under  conditions  other  than  h^orable  or  to 
a  person  who  had  received  a  g^eral  discharge 
if  the  i>erson  establishes  tha^he  has  rehabili¬ 
tated  himself,  that  his  cha/^ter  is  good,  and 
that  his  conduct  since  rej^^e  from  the  armed 
services  has  been  goo(^for  at  least  3  years. 

BACIMWOUND 

For  several  yeai;^  Members  of  Congress 
have  been  conceded  with  finding  a  method 
for  mitigating  lasting,  harmful  effects 
of  military  disAiarges  of  a  less  than  honor¬ 
able  type,  wUfnout  impairing  military  disci¬ 
pline  and  ^thout  detracting  from  the  value 
of  a  disc^rge  under  honorable  conditions. 
There  general  recognition  that  the  less 
than  Mnorable  discharge  is  a  severe  handi¬ 
cap  ijA  securing  employment  and  that  many 
per^ns  receive  such  discharges  as  a  result 
of/misconduct  when  they  were  young  and 
K>t  sufficiently  aware  of  the  serious  conse- 
/quences  of  their  action. 


H.R.  16646  has  evolved  through  several  at¬ 
tempted  legislative  solutions  for  this  prob¬ 
lem.  Like  its  precursors,  this  bill  would  per¬ 
mit  a  person  discharged  with  other  than  an 
honorable  discharge  to  establish  that  his 
postservice  conduct  and  reputation  have 
been  good  and  to  receive  a  certificate  to  this 
effect:  unlike  the  preceding  bills,  H.R.  16646 
authorizes  the  Issuance  of  such  a  certificate 
by  an  agency  of  Government  other  than  the 
Depyartment  ofDefense,  which  considers  that 
evaluation  of  performance  in  civilian  life  is 
not  an  appropriate  fimction  for  it. 

The  certificate  that  could  be  awarded  by 
the  Secretary  of  Labor  under  the  authority 
of  this  bill  would  not  entitle  a  recipient  to 
any  benefits  unless  he  would  be  entitled  to 
those  benefits  under  his  original  discharge  or 
dismissal.  The  Secretary  of  Labor,  however, 
would  be  authorized  to  extend  special  coun¬ 
seling  and  job  development  assistance  to 
persons  who  receive  exemplary  rehabilitation 
certificates. 

Under  the  bill  at  least  3  years  must  elapse 
between  the  military  discharge  and  the  date 
the  person  applies  to  the  Secretary  of  Labor 
for  a  certificate. 

The  Secretary  must  consider  relevant  evi¬ 
nce  that  would  establish  to  his  satisfac- 
tidn  that  (a)  the  person  has  rehabilitated 
hin^elf,  (b)  his  character  is  good,  and  (c)  his 
conduct,  activities,  and  habits  since  he  wasy 
discharged  have  been  exemplary.  Such  ev 
dence  cWld  be  written  or  oral  and  it  co^d 
include  simh  things  as  notarized  statern^ts 
from  law  eWorcement  officers,  employenrf  and 
persons  in  aNposition  to  judge  the  applicant’s 
reputation  an^  conduct. 

COST 

The  Department  of  Labor  iutformed  the 
committee  that  thVincreased  c^t  that  would 
result  from  this  bilL  would  ^  negligible. 

The  amendment  ligreed  to. 

The  amendment  wafe^rdered  to  be  en¬ 
grossed  and  the  bill/^be  read  a  third 
time. 

The  bill  was  re^  the  t\ird  time,  and 
passed. 


NOMINATION  AND  SELECTION  OF 

CANDI^TES  FOR  APPOINTMENT 

TO  'njE  MILITARY,  NAVAi\aND 

AIR ^ORCE  ACADEMIES 

Mv/ MANSFIELD.  Mr.  President  I 
aslyunanimous  consent  that  the  Senat 
ti^  to  the  consideration  of  Calendar  No.'' 
>38,  H.R.  9916. 

The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title. 

The  Legislative  Clerk.  A  bill  (H.R. 
9916)  to  amend  title  10,  United  States 
Code,  with  respect  to  the  nomination  and 
selection  of  candidates  for  appointment 
to  the  Military,  Naval,  and  Air  Force 
Academies  and  for  other  purposes. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  bill  was 
considered,  ordered  to  a  third  reading, 
read  the  third  time,  and  passed. 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  to  have  printed 
in  the  Record  an  excerpt  from  the  report 
(No.  1670),  explaining  the  purposes  of 
the  bill. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

PURPOSE  OF  THE  BILL 

The,  basic  purpose  of  the  bill  is  to  broaden 
several  of  the  categories  of  persons  eligible 
for  appointment  to  the  three  service  acade¬ 
mies.  The  principal  provision  of  the  bill 


would  make  the  sons  of  all  career  members  of 
the  Armed  Forces,  irrespective  of  whethgc 
they  axe  members  of  the  Regular  or  Resent 
components,  eligible  for  appointment  toydie 
service  academies  under  the  Presidential 
category. 

PROVISIONS  OF  THE  BILL 

Change  in  Presidential  competitive  category 
to  include  sons  of  all  memh^rs  of  the 
Armed  Forces  who  serve  oiy  active  duty 
continuously  for  at  least  ^years 
Under  existing  law  only  Orfe  sons  of  mem¬ 
bers  of  the  Regular  components  of  the  armed 
services  are  eligible  to  compete  for  appoint¬ 
ment  under  the  Presid^tial  quota  providing 
for  the  annual  appointment  of  75  cadets  or 
midshipmen  to  eactyof  the  service  academies. 
The  bill  changes  ^Is  category  of  appoint¬ 
ments  in  two  respects.  First,  the  number  of 
appointments  ^thorlzed  to  be  made  annu¬ 
ally  from  thl^category  would  be  increased 
fraom  75  to/lOO.  The  effect  of  increasing 
by  25  the  inimber  of  appointments  for  this 
category  ^ould  be  to  increase  the  statutory 
strength^!  each  Academy  on  a  4-ryear  cumu¬ 
lative  Basis  from  4,417  to  4,517. 

Ityfc  not  the  intent  of  this  bill  to  increase 
th^total  number  of  cadets  or  midshipmen 
a^ually  attending  an  Academy.  Existing 
ind  planned  facilities  axe  geared  to  the  maxi- 
'mum  presently  authorized  by  law.  To  offset 
the  proposed  increase  of  up  to  25  per  year, 
there  will  be  a  corresponding  decrease  in 
the  number  of  secretarial  qualified  alternates 
who  might  otherwise  be  admitted. 

Second,  the  bill  provides  for  Presidential 
appointments  from  sons  of  any  members  of 
the  Armed  Forces  who  have  served  on  active 
duty  continuously  lor  at  least  8  years,  or  any 
members  of  the  Armed  Forces  who  are  re¬ 
tired  with  pay  or  who  died  while  retired  with 
pay,  other  than  those  granted  retired  pay 
under  section  1331  of  title  10,  United  States 
Code.  This  latter  provision  relates  to  the 
entitlement  of  retired  pay  to  members  of  the 
Reserve  components  who  complete  20  years’ 
satisfactory  service  and  become  eligible  for 
retired  pay  at  age  60. 

The  effect  of  the  bill  is  to  make  the  sons 
of  all  career  members  who  have  completed  8 
years  of  active  service  eligible  for  appoint¬ 
ment  from  the  Presidential  category  in  lieu 
of  the  present  language  which  restricts  the 
appointments  to  those  who  are  sons  of  regu¬ 
lar  members. 

Broadening  of  eligibility  for  sons  of  deceased 
veterans 

Under  existing  law  competitive  appolnt- 
,ments  for  the  sons  of  deceased  veterans  are 
jmited  to  the  sons  of  veterans  who  died  or 
ere  100  percent  disabled  as  a  result  of  ac- 
tiotadurlng  World  War  I  or  World  War  II  or 
the'Korean  conflict. 

Thei^lll  would  broaden  the  eligibility  for 
this  ca^gory  by  making  eligible  for  appoint¬ 
ment  th&  sons  of  veterans  who  are  100-per¬ 
cent  disabled  and  to  the  sons  of  veterans  who 
are  killed  ^  disabled  as  a  result  of  active 
duty.  The  eiS^t  would  be  to  include  the  sons 
of  service  members  who  were  killed  or  totally 
disabled  in  the  i^e  of  duty  at  any  time,  with 
the  result,  of  ^urse,  that  the  proposed 
change  would  include  the  sons  of  members 
killed  or  100-percel^  disabled  during  the 
present  Vietnam  conflict. 

Contingent  nominatf^  authority  by  the 
President  pro  tempane  of  the  Senate 
The  bill  amends  existing  law  authorizing 
the  nomination  of  five  cadeVs  or  midshipmen 
at  large  by  the  Vice  President  by  proposing 
language  to  allow  the  President  pro  tempore 
of  the  Senate  to  nominate  candidates  for  va¬ 
cancies  authorized  for  the  Vice  resident  on 
those  rare  occasions  when  there  J?  no  Vice 
President. 

Eligibility  for  appointment  to  the  academies 
of  members  of  the  National  Guara 
Existing  law  authorizes  the  SecretarlA  of 
the  Army  and  Air  Force  to  appoint  annu^y 
to  their  respective  Academies  85  enlist 
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HIGHLIGHTS:  Senate  passed  bil^ to  authorize  rural  renewaK loans  to  non-profit  orga¬ 

nizations  and  for  recreation^  House  committee  reported  bil\  to  repeal  Naval  Stores 
Act,  Both  Houses  agreed  tcyxonference  report  on  foreign  aid\ppropriation  bill. 
House  passed  bill  providing  adjustment  of  Defense  milk  contract  when  USDA  orders 
prices  raised.  Sen.  Mondale  introduced  and  discussed  bill  to  establish  Executive 
Organization  Review  Co^ission.  Sen,  McCarthy  introduced  and  discV^^sed  bill  to  au¬ 
thorize  CCC  purchase/of  hay  for  livestock  in  disaster  areas. 


SENATE 

1,  RURAL  RENEI^  LOANS,  Passed  as  reported  S.  688,  to  permit  rural  rene^l 
to  local /non-profit  organizations  in  addition  to  public  agencies,  and 
such  loydns  to  be  made  for  recreational  facilities,  pp.  24696-7 


loans 

permit 


th  Houses  agreed  to  the  conference  report  on  H.  R.  17788,  the  foreign  aid 
appreciation  bill.  This  bill  will  now  be  sent  to  the  President,  pp.  24771-^, 
24606-rQ  •  / 

The  ACropriations  Committee  reported  with  amendments  H.  R.  17637,  the  jjdli- 
tary  consCuction  appropriation  bill  (S,  Rept.  1695).  p.  24690 


3.  EDUCATION.  P^^sed  with  amendment  H.  R.  13161,  to  strengthen  and  improve  programs 
of  assistance  oo  elementary  and  secondary  schools.  S.  3046,  which  lyra  been 
passed  by  the  S^ate,  was  indefinitely  postponed.  Senate  conferee^were 
appointed.  House\conferees  have  not  been  appointed,  pp,  24812-1' 

Began  debate  on^,  R.  14644,  to  extend  and  amend  the  Higher  E/ducatlon  Facili¬ 
ties  Act.  pp.  2476^771,  24783-821,  24823 


4.  LANDS.  The  Interior  anoSlnsular  Affairs  Committee  reported  ylthout  amendment 

S.  84,  to  provide  reimbuCement  to  Wyo,  for  improvements  certain  Eden  project 
lands  if  such  lands  rever^to  the  U.  S.  (S.  Rept.  1699)./  p,  24691 


5.  WATER  RESOURCES.  Sen,  YarborC^i^  spoke  on  the  possibi^ty  of  redistributing  ( 
surplus  Canadian  water  to  the  ^id  Southwest,  pp.  ^713-4 


6.  WATER  POLLUTION,  Sen.  Kennedy,  ^ss,,  insertedyCticles  favoring  additional 
water  pollution  control,  pp,  24^27-32 


7.  FISH-WILDLIFE.  Agreed  to  the  conferrace  reoort  on  H.  R,  9424,  to  provide  for 
conservation  and  protection  of  endang^e^/apecies  of  fish  and  wildlife,  pp. 
24782-3 


8.  MILK,  Passed  without  amendment  S.  3834,  to  provide  for  price  adjustments  in 
contracts  for  procurement  of  milk  by  the  Defense  Department  when  prices  go  up 
after  USDA  determinations.  This  bill  will  now  be  sent  to  the  President.  A 
similar  bill,  H.  R,  17500,  was  tabled,  pp.  24610-11 


U 


9,  FOREIGN  AGRICULTURAL  SERVI(^,  Received  from  the  Govex;^ent  Operations  Commit t 
a  report,  "Market  Promotj<on  Activity  of  Foreign  Agric^tural  Service"  (H,  Rept. 
2206).  p.  24689 


10,  GUAM,  The  Interstat^and  Foreign  Cotmaerce  Committee  report?ted  without  amendment 
S.  2979,  to  extend/coverage  of  the  State  Technical  ServicesNAct  of  1965  to 
Guam  (H.  Rept,  22^).  p,  24689 


11,  EDUCATION,  The/Interstate  and  Foreign  Coranerce  Committee  reports  with  amend¬ 
ment  H,  R,  1^84,  the  proposed  Professional  Training  and  Cooperat^ipn  Amendments 
(H.  Rept.  2;ro9).  p.:  24689 


12.  NAVAL 
to  rep 


STOI 


!S,  The  Agriculture  Committee  reported  without  amendment  H.\l.  7381, 
the  Naval  Stores  Act  (H.  Rept,  2210).  p,  24689 


13.  HEMt^AIR.  Concurred  in  Senate  amendments  to  H.  R.  15098,  relating  to  U, 
txicipation  in  the  HemisFair  1968  Exposition  to  be  held  in  San  Antonio, 
lis  bill  will  now  be  sent  to  the  President,  pp,  24605-6 
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October  7,  1966  CC 

tn|n;  it  is  the  product  of  compromise. 
,We^ve  all  shared  in  that  compromise — 
the  cbairman  of  your  committee,  its  yet- 
eransirf  service,  its  freshmen,  and  all  the 
Members  of  this  body.  ^ 

Mr.  PAf^MAN.  Mr.  Speaker,  I  want 
to  thank  \he  distinguished  gentleman 
from  Massa^usetts  for  his  very  kind 
remarks.  Bu^  must  say  again  that  the 
total  request  m^e  in  calendar  year  1966 
for  foreign  aid  ^the  greatest  amount 
since  the  inceptiorK^of  the  aid  program. 

I  want  to  thanl^he  gentleman  for 
pointing  out  that  w^succeeded  in  in¬ 
creasing  the  amount  orVfunds  for  devel- 
'opment  loans  for  the  Alh^ce  for  Prog¬ 
ress  by  $25  million.  Some  of  us  had 
good  reasons  for  this  acti^,  thinking 
that  if  we  were  going  to  h^e  to  give 
money  away  it  would  be  a  littlVcheaper 
to  ship  it  to  Latin  America  thaiiSto  ship 
it  to  the  Far  East,  as  we  will  save  X^ittle 
money  because  of  a  reduction  in\the 
freight  rates.  In  addition,  in  my  opin¬ 
ion,  I  think  the  Alliance  is  the  most 
portant  program  in  the  bill  and  I  thinlo 
it  must  succeed.  Latin  America  is  much 
more  important  to  us  than  any  other 
area  in  the  world. 

Mr.  Speaker,  again  I  say  I  do  not  think 
I  am  entitled  to  any  commendations  be¬ 
cause,  as  far  as  I  am  concerned,  I  just 
do  not  feel  that  I  am  any  longer  doing  a 
very  creditable  job,  simply  because  the 
aid  agencies  request  money  far  in  excess 
of  their  actual  needs,  and  one  of  the 
two  branches  has  the  wisdom  to  make 
some  necessary  reductions. 

At  one  time  we  did  our  own  work  on 
this  side,  and  we  made  substantial  reduc¬ 
tions,  but  apparently  we  have  recom¬ 
mended  excessive  appropriations  in  re¬ 
cent  years.  Then  the  bill  goes  over  to 
the  other  body,  and  they  now  do  our 
work  for  us.  In  thanking  the  gentleman 
for  his  very  gracious  compliments,  I  must 
insist  that  the  Members  of  the 
other  body  should  also  be  complimented, 
but  I  hope  that  all  the  compliment^^are 
not  premature  because  of  the  new  policy 
of  the  aid  agencies  in  submitting  re¬ 
quests  for  supplemental  appropriations, 
which  I  referred  to  earlier  in  my  re¬ 
marks. 

But  nevertheless  I  am  very  grateful  ta 
the  distinguished  gentleman  for  payhrfg 
me  a  compliment  that  I  do  not  act^ly 
deserve,  because  there  is  nothing  luxjut 
the  bill  that  indicates  to  me  that ^ere  is 
any  saving  effected,  and  there  i6ce  a  lot 
of  requests  coming  down  to  ^  included 
in  the  supplemental  bills.  / 

Mr.  Speaker,  I  move  the^evious  ques¬ 
tion  on  the  conference  i^ort. 

The  previous  questioir  was  ordered. 

The  SPEAKER,  ^e  question  is  on 
agreeing  to  the  conference  report. 

The  question  wa^taken. 

Mr.  PINDLE^^  Mr.  Speaker,  I  ob¬ 
ject  to  the  voJk  on  the  ground  that  a 
quorum  is  present,  and  make  the 
point  of  oyaer  that  a  quorum  is  not 
present.  / 

The  SMIAKER.  Evidently,  a  quorum 
is  not  present. 

TIm  doorkeeper  will  close  the  doors, 
the/Sergeant  at  Arms  will  notify  absent 
A^mbers,  and  the  Clerk  will  call  the 
/bll. 


RECORD  — 


The  question  was  taken;  and  there 
were — yeas  189,  nays  89,  not  voting  154, 
as  follows : 


Adams 

I  Roll  No.  346] 

YEAS — 189 

Green,  Pa. 

Patten 

Anderson,  III. 

Gubser 

Pelly 

Anderson, 

Halleck 

Pepper 

Tenn. 

Halpern 

Perkins 

Annunzio 

Hanley 

Philbln 

Barrett 

Hanna 

Pickle 

Bates 

Hansen,  Wash. 

Pike 

Beckworth 

Hardy 

Pirnie 

Bell 

Hathaway 

Powell 

Bennett 

Hawkins 

Price 

Bingham 

Hays 

Quie 

Blatnik 

Hechler 

Rees 

Boggs 

Helstoski 

Reid,  N.Y. 

Bolling 

Hicks 

Reuss 

Bolton 

Hollfleld 

Rhodes,  Pa. 

Brademas 

Holland 

Rivers,  S.C. 

Brooks 

Horton 

Roberts 

Broomfield 

Hosmer 

Robison 

Burke 

Howard 

Rodino 

Burton,  Calif. 

Irwin 

Rogers,  Colo. 

Byrne,  Pa. 

Jacobs 

Ronan 

Byrnes,  Wis. 

Joelson 

Rooney,  N.Y. 

Callan 

Johnson,  Calif. 

Rosenthal 

Cameron 

Jones,  Ala. 

Rostenkowski 

Celler 

Karsten 

Roybal 

Clark 

Karth 

Ryan 

Cleveland 

Kastenmeier 

St  Germain 

'Cohelan 

Kee 

St.  Onge 

Oqnable 

King,  Calif. 

Scheuer 

C^te 

Klrwan 

Schweiker  / 

Convers 

Kluczyuskl 

Selden  / 

Corbe^ 

Krebs 

Senner  / 

CulveA 

Kunkel 

Sickles  / 

Curtis  \ 

Laird 

Sisk  / 

DaddarloX 

Leggett 

Slack  / 

Daniels  \ 

Long,  Md. 

Smit^N.Y. 

Delaney  \ 

McCarthy 

SprMger 

Dent  \ 

McDade 

St^ord 

Diggs  ' 

SMcFall 

Sjrratton 

Downing 

VcGrath 

^mubblefleld 

Dulskl 

Mimhen  / 

'Sullivan 

Dwyer 

MaXden  / 

Teague,  Calif. 

Evlns,  Tenn. 

Mahbn  / 

Teague,  Tex. 

Farbstein 

MallliXrd  / 

Tenzer 

Pamsley 

MathiaA/ 

Thompson,  N.J. 

Farnum 

MatthM^ 

Todd 

fPascell 

May  /  \ 

Trimble 

Felghan  ‘ 

Meeds  \ 

Udall 

Findley 

Mlrfish  \ 

unman 

Flood 

I^k  \ 

,Wan  Deerlin 

Fogarty 

^onagan 

Xfanlk 

Ford,  Gerald  R/ 

'Xioorhead  ‘ 

V\ylan 

Fraser  / 

Morgan 

Waldie 

Prellnghuys^ 

Morse 

Watts 

Prledel  / 

Morton 

Weltner 

Fulton,  Bfi. 

Multer 

White, Xrex. 

GallagMr 

Murphy,  Ill. 

WldnallX 

Garm^z 

Natcher 

Wilson,  \ 

Gialino 

Nedzl 

Charles  Hv 

Gibbons 

Nelsen 

Wright  \ 

Gilbert 

O’Hara,  Mich. 

Wydler  \ 

(Sonzalez 

Ottinger 

Young 

^rabowski 

Passman 

Zablocki 

Green,  Oreg. 

Patman 

Andrews, 

NAYS — 89 

Fountain 

Pool 

George  W. 

Gathlngs 

Quillen 

Andrews, 

Gettys 

Race 

N.  Dak. 

Goodell 

Redlin 

Ashbrook 

Grover 

Reid,  Ill. 

Ashmore 

Hansen,  Idaho 

Relfel 

Baring 

Harsha 

Rhodes,  Ariz. 

Belcher 

Hull 

Rogers,  Fla. 

Betts 

Hutchinson 

Rumsfeld 

Brown,  Clar¬ 

Ichord 

Satterfield 

ence  J.,  Jr. 

Jarman 

Schneebeli 

Broyhlll,  N.C. 

Jennings 

Secrest 

Broyhlll,  Va. 

Johnson,  Okla. 

Shipley 

Buchanan 

Johnson,  Pa. 

Sikes 

Burleson 

Jonas 

Skubitz 

Carter 

Jones,  Mo. 

Smith,  Va. 

Chelf 

King,  N.Y. 

Stanton 

Clausen, 

Landrum 

Steed 

DonH. 

Langen 

Talcott 

Collier 

Latta 

Taylor 

Colmer 

Lennon 

Thomson,  Wis. 

Cramer 

Long,  La. 

Tuten 

Cunningham 

McClory 

Utt 

Curtin 

McCulloch 

Waggonner 

Davis,  Wis. 

Marsh 

Watson 

de  la  Garza 

Mills 

Whalley 

Derwinskl 

Mlnshall 

Whltener 

Dole 

Mize 

Whitten 

Dowdy 

Mosher 

Williams 

Duncan,  Tenn. 

Poage 

Willis 

Everett 

Poll 

,  Wyatt 

24609 


NOT  VOTING — 164 


Abbitt 

Fallon 

Moeller  / 

Abernethy 

Pino 

Moore  / 

Adair 

Fisher 

Morris  / 

Addabbo 

Plynt 

Morrlsoiy 

Albert 

Foley 

Moss  / 

Andrews, 

Ford, 

Murphy,  N.Y. 

Glenn 

William  D. 

MuiTay 

Arends 

Fulton,  Tenn. 

Nlj/ 

Ashley 

Fuqua 

CWBrien 

Aspinall 

Gilligan 

^’Hara,  HI. 

Ayres 

Gray 

/O’Konski 

Bandstra 

Greigg  / 

Olsen,  Mont. 

Battin 

Grider  / 

Olson,  Minn. 

Berry 

Griffiths  / 

O’Neal,  Ga. 

Boland 

Gross  / 

O’Neill,  Mass. 

Bow 

Gurnejy' 

Puclnski 

Bray 

HagaiyGa. 

Purcell 

Brock 

HagML  Calif. 

Randall 

Brown,  Calif. 

Ha^V 

Relnecke 

Burton,  Utah 

IRfll 

Resnick 

Cabell 

Hamilton 

Rivers,  Alaska 

Cahill  . 

/Hansen,  Iowa 

Rogers,  Tex. 

Callaway  / 

Harvey,  Ind. 

Roncallo 

Carey  / 

Harvey,  Mich, 

Rooney,  Pa. 

Casey  / 

Hebert 

Roudebush 

Cederber^ 

Henderson 

Roush 

Chamb^ain 

Herlong 

Saylor 

Clancy/ 

Hungate 

Schlsler 

Clawson,  Del 

Huot 

Schmidhauser 

Cleyfenger 

Jones,  N.C. 

Scott 

CgOley 

Keith 

Shrlver 

Oorman 

Kelly 

Smith,  Calif. 

/Craley 

Keogh 

Smith,  Iowa 

Dague 

King,  Utah 

Staggers 

Davis,  Ga. 

Kornegay 

Stalbaum 

Dawson 

Kupferman 

Stephens 

Denton 

Lipscomb 

Sweeney 

Devine 

Love 

Thomas 

Dickinson 

McDowell 

Thompson,  Tex. 

Dingell 

McEwen 

Toll 

Donohue 

McMillan 

Tuck 

Dorn 

McVlcker 

Tunney 

Dow 

Macdonald 

Tupper 

Duncan,  Oreg. 

MacGregor 

Vigorito 

Dyal 

Mackay 

Walker,  Miss. 

Edmondson 

Mackie 

Walker,  N.  Mex. 

Edwards,  Ala. 

Martin,  Ala. 

Watkins 

Edwards,  Calif. 

Martin,  Mass. 

White,  Idaho 

Edwards,  La. 

Martin,  Nebr. 

Wilson,  Bob 

Ellsworth 

Matsunaga 

Wolff 

Erlenborn 

Michel 

Yates 

Evans,  Colo. 

Miller 

Younger 

So  the  conference  report  was  agreed  to. 

The  Clerk  announced  the  following 
pairs : 

On  this  vote : 

Mr.  Keogh  for,  with  Mr.  Tuck  against. 

Mr.  O’Neill  of  Massachusetts  for,  with  Mr. 
Abernethy  against. 

Mr.  Murphy  of  New  York  for,  with  Mr. 
Abbitt  against. 

Mr.  Sweeney  for,  with  Mr.  Henderson 
against. 

Mrs.  Kelly  for,  with  Mr.  Kornegay  against. 

Mr.  Hebert  for,  with  Mr.  Scott  against, 
k  Mr.  Albert  for,  with  Mr.  O’Neal  of  Georgia 
gainst. 

^r.  Addabbo  for,  with  Mr.  Morris  against. 

Aspinall  for,  with  Mr.  Moeller  against. 

Mr\penton  for,  with  Mr.  Murray  against. 

Mr.  sjdwards  of  California  for,  with  Mr. 
Fuqua  afeinst. 

Mr.  Arel^ds  for,  with  Mr.  Plynt  against. 

Mr.  Ayrefftfor,  with  Mr.  Stephens  against. 

Mr.  CahillNfor,  with  Mr.  Rogers  of  Texas 
against.  \ 

Mr.  MacGregor  for,  with  Mr.  Hungate 
against.  \ 

Mr.  Fallon  for,  \^h  Mr.  Casey  against. 

Mr.  Miller  for,  wit^Mr.  Dorn  against. 

Mr.  Foley  for,  with  McMillan  against. 

Mr.  Moss  for,  with  Mr>Fisher  against. 

Mr.  Gilligan  for,  wittt.  Mr.  Del  Clawson 
against.  \ 

Mr.  Rivers  of  Alaska  forXwith  Mr.  Davis 
of  Georgia  against.  \ 

Mr.  Staggers  for,  with  Mr.  Fiho  against. 

Mr.  Boland  for,  with  Mr.  RanAall  against. 

Mr.  Donohue  for,  with  Mr.  Wallter  of  New 
Mexico  against.  \ 

Mr.  Dow  for,  with  Mr.  Roush  againstk 

Mr.  Mackay  for,  with  Mr.  Hagan  of  G^rgia 
against.  \ 

Mr.  McDowell  for,  with  Mr.  Jones  of  Nonh 
Carolina  against.  > 
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“mat  section  5362  of  the  Internal  Revenue 
CodeW  1954  (relating  to  removals  of  wine 
from  Bonded  wine  cellers)  is  amended  by 
adding  Itt  the  end  thereof  the  following  new 
subsectioi 

“‘(d)  'wWhdrawal  Free  op  Tax  op  Wink 
AND  Wine  I(roducts  Unfit  for  Beverage 
Use. — Under  ^ch  regulations  as  the  Secre¬ 
tary  or  his  deletoites  may  deem  necessary  to 
protect  the  revere,  wine,  or  wine  products 
made  from  wine.'when  rendered  unfit  for 
beverage  use,  on  which  the  tax  has  not  been 
paid  or  determined,  may  be  withdrawn  from 
bonded  wine  cellars  frN  of  tax.  The  wine  or 
wine  products  to  be  soWithdrawn  may  be 
treated  with  methods  o\  materials  which 
render  such  wine  or  wine  ^oducts  suitable 
for  their  Intended  use.  n\  wine  or  wine 
products  so  withdrawn  shall  >^ntain  more 
than  12  percent  of  alcohol  by  ■^lume,  or  be 
used  in  the  compounding  of  dlstlUed  spirits 
or  wdne  for  beverage  use  or  in  theinanufac- 
ture  of  any  product  intended  to  beN^sed  in 
such  compounding.’ 

The  bill  was  ordered  to  be  engroHsed 
and  read  a  third  time,  was  read  the  thn^ 
time,  and  passed,  and  a  motion  to  recoin 
sider  was  laid  on  the  table. 


TAX  TREATMENT  OP  CERTAIN 
DISTRIBUTIONS 

Mr.  MILLS.  Mr.  Speaker,  I  ask  unan¬ 
imous  consent  that  the  Committee  of 
the  Whole  House  on  the  State  of  the 
Union  be  discharged  from  further  con¬ 
sideration  of  the  bill  (H.R.  11257)  re¬ 
lating  to  the  income  tax  treatment  of 
certain  distributions  pursuant  to  the 
Bank  Holding  Company  Act  of  1956,  as 
amended,  and  ask  for  its  immediate  con¬ 
sideration. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  frcm  Ar¬ 
kansas? 

Mr.  BYRNES  of  Wisconsin.  Mr. 
Speaker,  reserving  the  right  to  object, 
and  I  do  so  to  yield  to  the  chairman  of 
the  committee  for  a  brief  explanation. 

Mr.  MILLS.  Mr.  Speaker,  in  1956,  the 
Bank  Holding  Company  Act  of  1956  made 
certain  corporations  bank  holding  com¬ 
panies.  In  general,  bank  holding  com-’ 
panics  are  corporations  which  own  more 
than  25  percent  of  the  stock  of  two  or 
more  banks.  In  1956,  these  corporations 
were  compelled  by  law  to  distribute  eith¬ 
er  their  banking  properties  or  their  noi 
banking  properties.  Because  they  were 
required  to  make  these  distribi^ons. 
Congress  at  that  time  permitted’rthose 
distributions  to  be  tax  free  to  share¬ 
holders.  Accordingly,  sectio^  1101  to 
1103  of  the  Internal  Revenue  Code,  in¬ 
clusive,  w’ere  then  enacted,  Ranting  such 
tax  free  treatment.  The free  treat¬ 
ment  applied  only  if  ty^  property  dis¬ 
tributed  was  acquired^  before  May  15, 
1955. 

Under  the  1956  a  special  exception 
was  made  for  aycorporation  registered 
under  the  Inv^ment  Company  Act  of 
1940  or  affilig^d  with  a  conxiration  so 
registered,  ^nder  this  exception,  such 
a  compan^was  not  considered  a  bank 
holding  Mftnpany  even  though  it  held  25 
percenypr  more  of  the  voting  shares  of 
two  more  banks  so  long  as  it  held 
the^ interests  indirectly.  This  excep- 
ti^is  removed  by  the  1966  amendments. 

/As  a  result,  at  least  one  corporation, 
Tinancial  General  Corp. — an  affiliate  of 


the  Equity  Corp.,  which  Is  a  registered 
investment  company — now  a  bank  hold¬ 
ing  company  and  must  dispose  of  either 
its  banking  or  nonbanking  assets. 
However,  a  substantial  part  of  Financial 
General’s  property  was  acquired  after 
May  15,  1955,  but  before  April  12,  1965, 
the  date  of  the  introduction  of  the  bill 
which  led  to  the  1966  amendments. 

Your  committee  believed  it  was  appro¬ 
priate  to  extend  essentially  the  same  type 
of  tax-free  treatment  to  corporations 
which  become  bank  holding  companies 
by  virtue  of  the  1966  legislation  as  was 
originally  extended  to  corporations 
which  became  bank  holding  companies 
because  of  the  1956  legislation.  The 
amendment  applies  to  holdings  acquired 
before  April  12,  1965,  the  date  when  there 
first  was  an  indication  that  holdings  must 
be  disposed  of. 

The  relief  granted  is  also  consistent 
with  the  treatment  Congress  has  pro¬ 
vided  elsewhere  when  a  divestiture  was 
compelled  by  law  as,  for  instance,  in  the 
case  of  distributions  required  to  affect 
e  policies  of  the  Federal  Communica 
tilms  Commission  or  the  Securities  and 
Ex^ange  Commission. 

Fok  the  reasons  I  have  just  outlin^, 
this  b^  extends  the  tax-free  treatrn«it 
originaHy  provided  with  respect  to/dis- 
tributionK  required  by  the  1956  ^act  to 
distributions  required  for  the  fijret  time 
by  the  1966  amendments.  The/property 
to  be  distributed  tax  free  musr  have  been 
acquired  before'April  12,  19^.  However, 
to  be  sure  that  j^o  opportunity  for  tax 
manipulation  is  Veat^  the  tax-free 
treatment  is  made  V\ynlable  only  if  all 
of  the  distributions  made  in  kind — that- 
is,  other  than  in  mon^ — are  made  pro 
rata,  as  to  all  .shan/nolde: 

Our  commit^  unaniihously  agreed 
that  any  corporation  noiX  first  being 
brought  undyr  the  control  of  toe  Federal 
Reserve  B<mrd  should  receivex^e  same 
tax  treatofmnt  as  provided  for  ^rpora- 
tions  fi^  brought  under  such  co^’ol  in 
1956.  ^or  this  reason,  I  urge  the  ^op¬ 
tion  pf  this  bill. 

.  Speaker,  when  this  matter  w' 
pp^sed  by  the  Congress,  reported  fro: 

e  Senate  Committee  on  Banking  and 
Currency  and  also  from  the  House  Com¬ 
mittee  on  Banking  and  Currency,  con¬ 
versations  were  had  with  us  about  the 
tax  consequences  of  the  action  of  the 
Banking  and  Currency  Committees  of 
the  House  and  the  Senate. 

The  gentleman  from  New  York  [Mr. 
Multer]  a  member  of  the  Committee  on 
Banking  and  Currency  of  the  House,  in¬ 
troduced  this  bill  in  order  that  the  Ways 
and  Means  Committee  could  consider  it 
separate  from  the  action  of  the  Banking 
and  Currency  Committee,  which  had  no 
jurisdiction  over  the  tax  consequences 
of  that  committee’s  action  in  the  1966 
bill. 

Mr.  Speaker,  the  committee  believed 
that  this  matter  should  be  handled  in 
this  way  and  that  it  was  equitable  to  ex¬ 
tend  the  treatment  here  which  was  ex¬ 
tended  initially  with  respect  to  the  1956 
action. 

Mr.  BYRNES  of  Wisconsin.  Mr. 
Speaker,  I  withdraw  my  reservation. 

'The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Arkansas? 


There  was  no  objection. 

The  Clerk  read  the  bill,  as  follows: 
H.R.  11257 

^  Be  it  enacted  by  the  Senate  and  Ho^e 
^of’ Representatives  of  the  United  States  of 
•'America  in  Congress  assembled.  That  action 
1102  of  the  Internal  Revenue  CodeyM  1954 
(relating  to  special  rules  for  in^me  tax 
treatment  of  distributions  pursutmt  to  the 
Bank  Holding  Company  Act  Joi  1956)  is 
amended  by  adding  at  the  epa  thereof  the 
following  new  subsection: 

“(e)  Certain  Bank  Hol^Sig  Companies. — 
This  part  shall  apply  in  nispect  of  any  com¬ 
pany  which  becomes  aynank  holding  com¬ 
pany  as  a  result  of  enactment  of  the 
Act  entitled  “An  Ack  to  amend  the  Bank 
Holding  Company  ^ct  of  1956”  (H.B.  7371, 
89th  Cong.),  wiy*  the  following  modifica¬ 
tions: 

“(1)  Subsec^ons  (a)  (3)  and  (b)  (3)  of 
section  1101  sfiall  not  apply. 

“(2)  Subjfections  (a)  (1)  and  (2)  and  (b) 
(1)  and  jfi)  of  section  1101  shall  apply  in 
respect  ^distributions  to  shareholders  of  the 
dlstribjrting  bank  holding  corporation  only 
if  alVdistributions  to  each  class  of  share- 
holjiers  which  are  made — 

(A)  after  September  23,  1965,  and 
“(B)  on  or  before  the  date  on  which  the 
Board  of  Governors  of  the  Federal  Reserve 
System  makes  its  final  certification  under 
section  1101(e) , 

are  pro  rata.  For  purposes  of  the  preceding 
sentence,  any  redemption  of  stock  made  in 
whole  or  in  part  with  propdfey  other  than 
money  shall  be  treated  as  a  distribtulon  . 

“(3)  In  applying  subsections  (c)  and  (d) 
of  section  1101  and  subsection  (b)  of  section 
1103,  the  date  “September  23,  1965”  shall  be 
substituted  for  the  date  “May  15,  1955”. 

“(4)  In  applying  subsection  (d)(3)  of 
section  1101,  the  date  of  the  enactment  of 
this  subsection  shall  be  treated  as  being  the 
date  of  the  enactment  of  this  part. 

“(5)  In  applying  subsection  (b)  (2)  (A)  of 
section  1103,  the  reference  to  the  Bank  Hold¬ 
ing  Company  Act  of  1956  shall  be  treated  as 
referring  to  such  Act  as  amended  by  H.R. 
7371,  Eighty-ninth  Congress.” 

With  the  following  committee  amend¬ 
ments  : 

Page  2,  line  2,  strike  out  “(H.R.  7371,  89th 
Cong.)”  and  insert  “,  approved  July  1,  1966 
(Public  Law  89-485),”. 

Page  2,  line  11,  strike  out  “September  23,” 
and  insert  “April  12,”. 

Page  2,  line  21,  strike  out  “September  23," 
jnd  insert  “April  12,”. 

’age  3,  line  6,  strike  out  “H.R.  7371, 
El^ty-ninth  Congress”  and  insert  “Putjlic 
Law'eg-lSd”. 

Th^  committee  amendments  were 
agreed  i 

The  bilk  was  ordered  to  be  engrossed 
and  read  a  shird  time,  was  read  the  third 
time,  and  pa^ed,  and  a  motion  to  recon¬ 
sider  was  laid  ^  the  table. 


INTEREST  ON  INCOME  TAX  RE¬ 
FUNDS  AND  QUrcK  REFUNDS  OF 
INVESTMENT  CREDIT  CARRY¬ 
BACKS 

Mr.  MILLS.  Mr.  Speaker,  I  ask  unan¬ 
imous  consent  that  the  Comaiittee  of  the 
Whole  House  on  the  State  o^he  Union 
be  discharged  from  further  con^eration 
of  the  bill  (H.R.  11660)  relating  tto  inter¬ 
est  on  income  tax  refunds  made\rfthin 
45  days  after  the  filing  of  the  taX  re¬ 
turn,  and  ask  for  its  immediate  cor 
eration. 

The  Clerk  read  the  title  of  the  bill. 


Public  Law  89-696 
89th  Congress,  S.  3834 
October  19,  1966 

2ln3ct 


To  amend  chapter  141  of  title  10,  United  States  Code,  to  provide  for  price 
adjustments  in  contracts  for  the  procurement  of  milk  by  the  Department  of 
Defense. 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  chapter  141 
of  title  10,  United  States  Code,  is  amended — 

(1)  by  inserting  at  the  end  thereof  the  following  new  section: 

2389.  Contracts  for  the  procurement  of  milk;  price  adjustment 

“Under  regulations  prescribed  by  the  Secretary  of  Defense,  any 
contract  for  the  procurement  of  fluid  milk  for  beverage  purposes 
which  was  being  performed  on  or  after  March  1, 1966,  may  be  amended 
to  provide  a  price  adjustment  for  losses  incurred  by  a  contractor  be¬ 
cause  of  increased  prices  paid  to  the  producers  for  such  milk  as  a 
result  of  action  by  the  Secretary  of  Agriculture  on  or  after  March  1, 
1966,  increasing  the  price  of  milk.  A  price  adjustment  shall  not  be 
made  unless  it  has  been  determined  by  the  Department  that — 

“  (1)  such  amount  is  not  included  in  tne  contract  price ; 

“(2)  the  contract  does  not  otherwise  contain  a  provision  pro¬ 
viding  for  an  adjustment  in  price ;  and 

“  (3)  the  contractor  will  suffer  a  loss,  not  merely  a  diminution 
of  anticipated  profit,  under  the  contract  because  of  such  increases 
in  producer  prices.” ;  and 

(2)  by  inserting  the  following  new  item  in  the  analysis  thereof ; 


Defense  Depart¬ 
ment  contracts. 
Milk  procurement. 
70A  Stat.  135. 

10  use  2381-2388. 


80  STAT.  1056. 
80  STAT.  1057. 


“2389.  Contracts  for  the  procurement  of  milk ;  price  adjustment.” 

Approved  October  19,  1966,  12:55  p.  m.  ,  en  route 
New  Zealand  from  Samoa. 
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